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D.ITE OF CONFINEI,IENT: 29 June 1946
tGE: 59.
RESIDEI\ICE t l7O-2 Chorae; HaraJuku-l,,lachl,

. Shibuya.-Ku, Tokyo hefecture
.]I'-4AITAL ST.I.TIIS: Sinsile'
REIITI\IES: Two'cistärs, broüher
EDUCjTTION: Charunar School, 5 yeers;

Iti]lüary Cadeü School, | ;rears; tdill-
üary Offlcers Schooli 1ä years; ,trüillery
and hglneers Sehool, 1 year; Lrmy Süaff
School, I years--graduaüed tr909.

VOC.n'fiON: .'rrrny bfficer , -/.
ItrI,IT/AY C,f'REER: Enüered lrrtty as

L909; relep"sed ae Lü. Gen.,  1J. '

DI,TE oF |iHR,4,IGM..€NTI 18 tuly 1947
PTACE 0F TtIL.{l: Yokohe,nal Japen
FERIOD 0F 1BI.II,: I8 JuLy to 28 Augus!

L9t+7
D.'1T1 0F SENTEME: 28 Awust 1947
SEIIIENCE: CHL for thirüy, (30) years
CI,E'ßNCY P,ECO"[.:3NDED BY CCA$ISSION: N

2nd Lü.,
Jun 1945.

HIpE0 ]i,lTSrJr[0RI.-
lr-qlg Stu: - ., * 111
I ' '-ÄIIJI gri(ilrrfQgl- . A,,.af{ d*
lflqHro Knt{rrAI€ - vw"

.Review.of ühe Süaff Judee .ldvocate
. - = - - 1 - i  t # + -

1.' lhe aüüached reeord of'trlal b]'eommon lrial- of Eiüaro Uchiyalroär-Kiyotoni
Olahara, llorLo Yarnanaka, .Euichi Ono, llldeo l[aüsunori, Yorio 0giya, KanJi Nakanichl
and Michlo Kuri-ütike, aü Yokohama, Japan. frorn 18 Ju].v 1.91r?.to 28 Augusü 194?.'by:.'and Michlo Kuri-ücike, aü , Japan, frorn 18 JuJ.y 1.94?.to 28 Augusü 1947,'by..,
a l { i ] . i taryCor i imlsä iof lappoinübdb3rparahaph} ,Specia1@ders 'No.r57,Head.
gnarüers'Elghth ÄrnJt, ttrlted Süaües frroy, daüed &JqIy L9t+?t a.s arnerdeä'by para-.
gap-h 14; qru"1q1 Orders {o; }{Z; same Headquarbersl dated rL Jqly LgW; ard pargi
graph JO, Spedlal- &ders No. 165; saroe lftiadquarters,, dated 1? JdIt LgWl having -',
been.referrdd to. the Süaff Judee lldvööef,ö. this review is.subrnLüüed-üo ühe Cornnair<been.referrdd to. the Süaff Judge lldvööe.f,ä, this is .subrnLüüed'üp the Comoans
lng Cielerel.

Nl'Jr{E: Ellaro Uchlyama

ItI.r.l.E: Klyoüoml Otahara
riGE: 65
BESIDEIICE:

Tko4a
9L0 lchiby-Ultrrnl Shorna Mr:rd

!!iAIT.l,I, ST.iTtlS: larrled
REL.TJIVES: Slster'
EDUC/i"TION: LLi B.1

Unlversll.X
VCC{TI0}r: Lauyer

Tokyo TmFerial

I'ILITJRY C,IREER: JUdiC*ä. Officer 1914;
Iüajr Gen., Judtcla] Depü.; released
12 July 1945

DIJE OF C0I\rFINS.!0NT: 29 March ]-�9l+6
DATE 0I' nP,fi,AIGl[,t{ENJ: 18 July 1947
PLACE 0F IRI,'!L: Yokohamar JäBan.
PffiIOD 0F lRIiJ,: 18 JulY Lo 28 -{ugust

L9l+7
D,1TE CF SEMEI{CE: 28 Aueust 1.947
SENIEITTCE: Hanglng
CLE-'I@IICY RECO]'IEND$ BY COI'-n{[SSION: N

!fJ,lE: Norio tananat<a

RFI}IDBICE:. ?33 Oeza Heya
Shi.not-Suga Grn Tochlgo

lI|RITi;t. S?.^.T1IS: Maried

D,{,TE.OF CONFINEI{E!{T: 3O tlerch L946
.D|:TE OF .'-RRlIGtIlrEItr: 18 July 1947
PLICE OF lRIl\L: Yokohanar JaPan
FqRfOD OF IRILL: 18 July to 28 -'ugust

r.9l+7

et' 'l 
t Case FL23)
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REI,I.TII/ES:
sister

Father, mother, üwo DATE OF SENJEME: 26 rlWust 194?
SENIETTICE: Cttr, for bwenby-fLve (2ft
CLB'.IENCY RECO}I'ENDED BY COIßfiSSION:EDUC.:TIO.}k lq yeers, Elxa.siaud tfltltary

Ace.demy .
VOC'ITIO.N|'-'Süudenü: of .d1yny::Of,ficer :
ItrLITlRY C,1REF-B,:. Jo.panese /lrnry 1, Aprll

1931; discharged e.s ![aJor, 30 Novenber

year!
Nq

, L945 .  - '  ,

-.;;*;i:-.:-;

Irlll.{E:' .Eriphi
r'GBzj lQ' ' '-

Ono

RESIDEIOE:'. 2h68' Oaze, :Nägas Nagao
.lsdguche Gun Okayarna Pnefecüure

UABITIL ST.rrfIUS.: !traryied
RELITIVES: Nonä'
EDUC,ITION:' daduä"ted law course

tlniversit$t'I? yeais
VCO.^.TION: Ciovärnnenü OfficiaL at,

Qff iCe,  ;  i  '  , l  . , :  . :  , : : r '  ' .  
.  

. :  . .

-lfiL,ITrXY C.ß,EER: Drüered Arny J-6 Decenber
1940;' dtsbharged.i as,Cept. 25 Ocüober
l9l+5.,

Cho

D.'.TE 0F CONFINtsffiM t 29 Ma-rch 1946
DÄfE 0F nRRiüGI\FrtEI\n: 18 Ju1y 194?
PL|CE 0F lRIi;,L: Yokohana, Japan
PERIOD OF I-RIJL: L8 July tö 28 Augugü

L9t+7
D;1T8. OF $ENIENCEf , ?8 irugusb 1947

KansaL SEIüTEllCEl .GHL, fdr; thirüy,(3O y"ars
clE!'fENcY F"ECOt!:lIfnNDnD BY CCMGSSION:

Posü

NIJ{E: Hideo
nGEr 40'
RESIDENCE:

Tokyc: ..
U "RIT/J. ' ST l,ttlS : ' !.farridd
REL,X?ILF,S : " :Ii'Iifer three chilLdrerrr. trvyg
'bioüherg, ühree sisüers' i :

EDUC.'.TION: Graduate Eeönonical CoJ-Iege
of l(yoüo Imiärial: Untversity; üoLa.I
years r . l f  :

VOC.ITION'; Civi1 0ffic€r ' :' .
I:{II,IT;BY C.',P"Fffi,: Drafüed 28 lrlerch lgl+3t

2nd Lüi lrfarch 1935; discharged Ocüober
I9l+5 e.s lst Lt. , :,,.:r: :,._

'tt,-l!E: Vo,1ib Oglya
i'GE: 27'
P"ESID4{CE t ' l+8 Osubo-!.taeliir' Takpoka Ciüyt

Toyanä Piefecture rr I

],r.EIT.tJ, STI$US i 
jlfiairied

FEL.ITI\ES: Daughüer, faüher, mobher
EDUCATION: Graduaüe Middle Sehciol end "
" Chug College law Deparüment'
VOC,'"TfONj Probaüionari .f\ttorney' .
I{II,IT.^IY CIREER: 'Drafüed as, pvü.

I Novenber 1943; discharged as capü.
I Decernber L9h5.

]rfatsumori
D,1TE OF

520 Shtrokaneichor Shlba:ku, Pt.lßE 0{

C0MINE.YENI: 8 September l9h6
.^ARAIGM/r-EM: 18 Jr:ty 1947
tnt/J: lokoharna, Japan

P]]N,IOD OF
l%7

IRIAI: 1S JulY üo 28 ;\ugust

DATE 0F SEIüIEIICE: 28 August 1947
SENIENCE: CHL for ten (10),yearg
CLI1IfENCY RECO}N.IEIVDED BY COI"I!.fiSSION: NA

DITE OF COI.S'INETiENT z 29 March 1946
D,I.TE .0F .1.RIt.,1IGl$ttEiNT: l8 July 1947
PLICE OF lB,IlL: Yokohana, JaPan
PFRIOD'OF lRI;rL: 18 Jr[y toi26 l'.u$ust

t947
D.{Its OF SE}rlTtsd€E; eB ,tugus.t t94?
SEITIIEITf,E:' CHL for ühree (3) year's
CTEILIENCT RECO}I!,TOI{DED BY COIMISSION: NO

Nl,ltr: KanJt NakenLchL
.AGE:'  I1
RESIDENCE:' Ta.isho Chor- Taka.da. l,{e.chet

Yaro Grn, Glfe. hefecüure
lIlRITll, STLTUS: üanied
RS,.'T[\/F^S: 1\ro broühers
EDUC-1TION: Graduate Ichinose Grenmai

Sciool tn 1916r I yeo.rs
VCC.1TIOI: Courü eIerk, prlson'te.rden

COMINETI4IE z 29 MaYch 1946
.iR"qtle'ln$}üT: 18 JttIY L9l+7
IRI..rl,: Yokohanar JaPan
tRIl:L: l-8 JulY t'o 28 i-ugusü

D.I.TE OF SENTEIüE: 28 liugust 1947
SEI'IEITTCE: ^CHL for ühree (3) ]'ea.rs
CLSEI\rcY RECO,^ENDED .BY CO.TI{I'SSION: NC

DT,TE OF
DI,TE OF
PL.I3E OF
PORIOD OF

L9h7

-l-[tIT'RlCtRE;l'tR: Dre.füed 1-!1.6, released
as Tl. ö; t9Z5; aüüeched üo Legal SectLon

. 3rd Dlv. 1926i in June 1945 wge Capü.

._ ln:h""u9-"1ui+i3ly_:$gr_g:Ll9-. - -, _-_
,

a {'"',mw*se*rzrl



N,4l,fE: llichlo KunlüpJ<e : D;I.TE 0F col{Frlls,E}lT: zg Jurr,e r9h6j.G3: 54
RESTDEN0E: tfrackög1 0kay-ar,ari'.Mu9a ye,:ne' t ' pL^cE oF.rRU.r,: yototo*., Jäpan'-
...93t: -FS1\1 er.ejee!91e'; :
r'u1.tr1ps:' r\,ro sonsr üwo dau.ghtere, ührqq DtiE'oF sENTEITICE: 2g j.ueusü 1g4?
_.P-l:!!:te, sieüer, f1tlrer .. ,:. .- . ..SE\üfEXrrCE: CHL for three (f) y"ui
EDUI.:,TIC[ü:' I]e.ining School, I yee.rs:;.. :, CIEIEI{CY nECO.UENDED By CöfnnSSfOW: No

14l11üery Centr,al Sclrool2 Jrears, l,ffff-
tary Cadeü, School If ,yeäie;. .^rnr1y ,.
Artill-ery and pnglneeü81:rgsh.ol.,2 yegra,
Itll{te.ry Aeadeny 3- yeprs.

VOC-4ttrON: Arny Offlcer
!{IIlfTlRY CiTREER;' Erüer'öd .{rny,es 2nd,

Lü.'1915, relea.sed. äe tü. iC€n. l-5 June

IilITlt STLTllS: ![d3lied ; ,' ;:, .',;.'1:, 
',; 

, ]:gW

'L914ß, 
'

9f dhargesr' PLeeB, Findlngs, leee.l Sufflclencl'and Senüence:
'  t  i  i r

' : -
Che.rges end Sp-eölflCaügörig: tslgiss

1/

Guilüy,
except the worde trand
unla.wfUlLYtr r ilillegalfr
and ttfalse and nr:llrrr'
of t'he excepted uords,
noü guilüy.

t^ Guil.bYr
except the vprde ttertd

unla.rdullYrt, ttflJegP-f tt

eind ilfalse and nullttt

Plgas
tegall.:

Sugüaiin,

-l

0harge;. ilceusedr; at thb'tinee eld NG
places äet. forüh .l.n tho speci.fLcaülons,
and-duiing a üLrne of warbeüween ühe
Uniüed Sta.tes of I turiertea, lüs Ai1les
änd Depgr-rdenqleb r'and . Jepein, .dld' violeüe
ihe.lqryg and Qu'süorns of1l.?eri

Sp 1: Between L5 May 1945 and'L9 JuIy
L9l+5 t, a,ü or near Osaka, Honshu, Japen,
accused, ühen Comna.ndlng Generel of the
.Japarrese Flfüeenth liea ,!,rrqy, ührough'.his corurend funcüibns, by his own'acüs
end the ac!ö of lti,s.subordlnates, did
lrlllfully and unla.rvfull y permLb, a.oühor-
lze1 dlrecb end qoneüibqte Lllege-Lr..
unfellr, fe:Lse and null proäeedlngs
againsü 2rld Lt. Roberü llaüson.Nelson
and Sgü. {gy Stanley Auguna.sr /lmerican
P?i before'a Japänese Mllitary Trlbunal
,end dLd ühereby conürLbuüe" üo ühe urila.w-
ful ldlLing of :ühe se5-d P'.8. 

' ' 
,

Sp 2: Gr or aboui 18 JuJ-y Ugt+5t a.t or
near Osaka, Honghu, Japanr: e.ccused, then
Cognandlng General of ühe Jäpanese Flf-
t'eenlh .[re? Aroy; lhrougtt hLs conne.rd
firncüions, by. lrtg orm acüs aird:the acüe
of hle su6präinale8, did iidllfully'end' 
rryrla.vlfulIy. apprgve lflegalr unfa.ir, felse
and null procee0inlsje:d senüence of dep.üh
egal,nst t,t. nobed TIaLson Ne1son md Sgt.
-tt.lgy Süarftey Augunrs, ,ldericin Puf; by a
Jepanese }fllltery 1liFune-L end did .tJrere-
by contrlbute üo ttre,unLarvful.gll'ltng of
ühe se.lrl P9t.' : ' - 

' ..

Sp.3: 0rr cir abouf'I8 Jüiy L945r' bü or
näer Oea!e.., Honshu, Japan, e.qcuied, ühen
Connaading Generel of täe Jepa:rese Ftf-
teenüh l:ea ..!l!4i, ührotrglr hls cotro3nd

NG

I\n

NG

(p 3, Uchiybnir et' 'lt Ca.se SJ2l)
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Chaiger 
'Accüsedl 

aü the blmes and..p3.aces NG
seü forth in the specificetions hereüo
aüüa-ched, zwld dufihg a tinnö'of wer be-
t:!veen' ttre-'Unlted Staües ahd Jepan; dla,.
viola$e ühe la.ws and eustorirb of. lVar.
.  .  ,  

. . : ; t !

Sp 1:, Beüueen tS'Mav L9h5 
'and 

19 Jrr].y' IIG
L9b5, the aöcusedr'then Chi€f of 'tQe

JudictalrDeperümenü of the Japanese-:-
Flf,ü'eenüh lrea Arrqv wiüh'HeadquF.rüers
aü oltnea:r osaka, Hgnehur^"?apan, by his
offlcial acüs'dLd ldfffulfy and qnla.vp .
frllly incite, insplre, recomnnend, approve
and ce.use üo be lniüla-üed and comnenced
before a .Iapänese lilJtüery lrlbunal aü '

0se.ka, rlepan, illegal, unfg.lrr false and
null proceedlngs a.gainsü'2nd l,ü. _Rgberütq7a.ügon Iselson end Sgü. ,tlgy Staniley
lugünae, l,nerLcan n:U^gna'Old thereby
eönüribute Lo, ttre itnlariful- kllJ-lng ,of
ühe said PTI. '  '  :

Sp 2: beüween 15 May L945 a.nd 19 July NG
L9.45 t a.egused, tlren N,cüing Chlef of ühe
JudlCtal Deper.ürnenü of ühe Japane'se ..

.second Generajl l'flrly ürj-th llee.dquerüers aü
or near Hlroshlrn:i, H<inshu, Japan, by hie_

' offlci.e.l e.cüs dl-d' üAUHtr].ly''and unla-YrfuDy
lncite, inspLre, recoturend, a.pprove and
caus'ö tö te intülated end conmenced before

. a Jepenese !&[lüary 1llbune-L aü Oealca,
Jepan, illegal, unfeJ.r, false pnd null

of ühe exeepüed words,
noü gul l ty.

, I

GulLtyt
except ühe wordä-rrand
unta.vfuffYrr, rrllIe galrr
and itfailse md nu].llrr'
of thre excepüed uotds,
not guilüy.

(p 4, Uchiyana'eü ?, Case !!123)
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tffi
l\u

f

excepü tJle iücirde tt8+d
unlawful1yt,' itdlrec
and connaardt, ttlhst ttls
evidence and charges
agalhsü ühem were false
and frauduLenür!, en$

" rtand J-arvfultr, of the.
e5c.gptqfl words, noü

.gutlty,

CiuilüYt
excepü theRrords trand
unlavrfullyrr and lt1ega1tr r
of ühe e:ceöFü€d uords,

sp,4r netryee,n, .r 5 'u"y 
1945 erd'19 Jul,f

L9h5 t aü pr, nea.r Osaka'Hon9.!ur. Japhn,
acaused, then ,Qhtef, of -thp'JudicJ.al,,
Departnenü of ,üh,9 Japg.nese Fiflegnth. ..
Aiea Lr.ny and. h4vlrr€ rggponsl-bltiüy, {cn
ühe 6rrp*vislon, dlqectlon a4d,co1ügol
bf 'said Judiplal Depaltriänü i4 üh,e
lnvestlg'attp:r end ...dete$ineüion,df , ,,
chaiges age-ihst cap-ür:r.ed enelqy airnen.
within ihe Jurledicüion of saLd Anqyr,
dld .fli.Ufqly.aird,.unlawful.],'y f ail avtd
neglecü to üakg'reagopable neasures to
affoid a. 1ägaL, fair and lnpa.rtial trlal
of cqrteln gharggs agälnst,2nd Lt. Roberü
lrVetso.n $91son qnd Sgtr /tle],! Süanley
Auglurao;llnerican PWr anfl di,d .t'hg.rgtry ,
bohürlb,tite bo. lhe u'nlewfuL' kiLUng .of ,.

noü gulltyi

TAIIANAKA
- - !

Oharge: r, Accuee4, a-t. .ttrq tttes and ::
p1p-qes .seü'for.th in the speclflcatlons,
and' dr:rlng,a,ti.me of. unr .beüween,ühe

" United,Süaües. q{rd'.Japani did vlolaüe
ühä'taws .and Cusüorag of r'{rPr. , '.

:
-Sp,l:r,',&r or abouü;:'L6 .July 1945, aü,or'.
near ,,Osaka; ttonglrue,ule.peri, : the accused,

:meiaber.of ttre 'J.apanesg Fifteenth .{r9a
.I\rnyr' as precidlng menrben. of :g Japanese

GuLLüYt
excepL' the rPrds' trlllegalltr
ilfal3e eerd nullr, land un-
lerrfullYlt, ilfaLse ard' fraud-
utentir and tiahd l.arrftrlnr-
of ttre' excepüed rordsr' not
gullüy. :

NG

No

ceedtngä 
'before-said trlbpnal dld wi'll-

full-y äd,unlarytully a.dju$ge and deüerrnine
.c.6i"tain.f,alse' and. frauduLsrü dterges .
and evidencä agalnst 2nd Lt. Roberü..

- - a t  t - -  5 - -  
- - - - e  

: -  
-  '  I

,' lfilllery;Tnlbrmajl durfqg'ttre. couree of
.:,tllesaf;. unfalr,. fajlse :-and null fro-:,tl}egalr qnfalrr, fajlse:and null Fro-

: Tq:91 -I "+: ::, :19 :9q...i1 g1:. ?t :"11t ;Augunas, :Ämerfcan' Wr .rvi-tfrouü bffordlng
them'-a falr and,.]-arvful .trl€l and dld.theq.a falr and..L tbl€].-, apd dld.

, ' _ v l l g & . 9  r s l  e r r s . . + q t t - , g  . E | : - . : - . 5  \

::thereby contrlbuüe to the unLawf,ul
lcllll,rrg of-',!he saLd P!V.

(P 5, UehlYana et'.|t Cese #L23)
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/
Sp 2: On or abouü'l8 July L9h5t'aü of

Chargg.i'Accueed, at the üimes gtd

Crrrllt'yr' Nr
except ühe rucrds' trillegaltt,
rtfa.lse and nu11rr, rr66d;q1_ ,
le.wfuIlyt, end ltsn4 lervful.trr
of the excepüed vords, noü
gullüy.

NG

NG^-

GriltY,
except the words' ltlJlsg€'-Ltt,
ilfplse "and nullr, n46d lr31-
la.vfu1lYtt, ttfalse and fraud-
ulenü[ and iland lawfultrr of
the excepüed vlordso noü
guilüy.

NGro Gui[ü5r,
E{xce$ the vrords. illllegelil,

rlfalse and nulllr, lland utl-'
lawfullyt end tiand le.wfu}rt
of -ttre orcepüed words, not
gr+1üy.

i

excepü.ttrö tuczds ilaril' utl-
lavrfullYt Cnd itlegaln, of
ühe. excepüed words, noü.
guupy.

nrllüyi
ercept thi rcrdä rrend r:nlm'v-
firllYtt arrd ttlegaltt, of ühe
excepüed worde, noü gullüY.

.'p1eces.,sgt forth .ln,!he,speeif,.lcaülonsr
and durlng a-üine of yar be-üween,the.'
Unlt€d Sbaües p:rd J?pan, .dtd r;,tolgüe
the taliJ€':and,.Cusüornglof Warc .

sp 1: .ot ör:obolrt;l8'J^fly,L945, a! or NG
ngar.,Qetq Honslrun,,Japgn, as läw mgnber
of, a.Jape.näse Mflfl,äry Uibrrnat 4+rtpe
ühg course pf i[egal, unf.aire .felse end
nulI. pn_oceedings,befpre said trlbtinal
öd willfully anC unlgwfulli' _edJufge
and deteFnlne cerfal.q- falpe and fqaudw
l,enü. chaiges.:;ed py{donce a4alnsü äid
Lt. Rober[.lve.üson' $äison an{:Sgü;' Algy
Süarfley .A.u$rnasi, löerican PFI, iulthouü" 
affordtrrg.itrBn'e fair' and lawftil ünia1
end.,dld theroby qontrLur-üe to the un}ervfu]-
kttltng of the golQ P'lf. :

Sp 2:- 9n or abouü'l8 Jrrly L9l+5, aü or
netrr Osaka, Hons,hu, Japan,'accused,
nenber of ühe Japenese Flfüeenth ilrba
l;rmgs as lelr meorber of a Je,panesp r!.dll,-
tafy llluna1 drrü'rg ttre cowse of {Ilegel,
unfair, falee and nuLL $roceedLngs dld
wltlfuLff and !4lawfully'sentence to
death 2nd Lt. Roberü Waüeon Nelson end'
Sgt, lilgy Süaqfey Aiugunas, ihenlcan FT;.
without gffordlng thqn e falr and lnwfuf
?r1&1. gnd dld thäreby conürLbute to the
urilawful lcllHng of the 9a.1d Pt'L

Sp ?f In'.or ebbo!.tfr.-rynih of .l,rJ.y ' .
L9l+5, aü or neaf Osalce., Honshq, Japan,
acgusedl naber of the Japa:tese Flfüeenüh
Är6a Army, ag law mnbel of a Ja.p,ane,ee

Cp.se fL23)
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::r::I

C' I

qlardully,fell,to .pegf.o1m hi.e. örüy .ers"'-
a ,üribrrral ,.m@ber: and, dld; neglecü,,üo' ,
prorride. e 3-9ga1; fa.Li ang,plopen. tqIg.I',
üö 2nd Ltr.: Roberü,'tretqon; Nelson prrd .Sgt.
4-Lgr. Süariley,: Auguiro.s;, .'lnerLeen PIV' ;and
dld ühereby :conüriluto.:to, the' unlarvftr.l
krDtng of .t'he' aa:ld PlVr ' ,r r . " :

. .:. , ,1 :, ..t : , \.ra<

lLlllüery lblbunel dtd r.il-lfuLLy o.rd

I  : . ,  i

near 0sekar: $onshtl, Ja icueed

a trlbnnal neöer atrd did.

lci3.llng gf the sal.d Pe-f.

OGIT.JI

Guilüyr .
excePt ühe words' trllleg€trr,
ttfalse and. nUllrtr ttsld lrl1-
lawfullyttn Itfelse and fraud-
rrleRüt!,',end,lfang lawfultt, of
ühe q:cepüed uords, noü

QrlLtyt
except the wsrds' rrlllegalrr'
ttfailse and nu]-lfrr nend un-
lavrfullyrt, end rrand lawfulnr

- of the ecccepted tiorde, not
gulltJr'

NG

NoNGSp;l1 On 'oT abcut'18- Juty.19h5'; ät. t , ,
neäf osake;r,, H.ong!-u, J.:.nan;, e"ccgs edr.
n€nber of the rFifteenüh l:ea Japayreöp
ifry, gq nenbery of a,Japanese,-trfl1iterJr
Ilibunal' during r.the. course . of,., { I legel r,
unfaür', fa-lse 4rd null-. Fqceedlrlgg, bqi -
fose.sa.id tr:ibunaf qil ,xrf+Ifully and-'-
unlaufuJ.ly.adJudge and deterrnlire cerüaln
false anC fbaudulent chg,rges and evLdence
against 2nd,L-hr, Rotert t$p.üson. Neleon ard
Sgü. Algy Stanley ,_tggu4asr. trnerlcen FT,
wlthput aff,ordlng ühen a:{a.ir and Lalrrful
ürial r.nd did:bhereb.y, le,ntrituüe, üo the
unle.wful k{tling of .the ssid,P,T.. .

Sp 2;, 91 or abput:.18 J-t4y"194t, pt or
near o8efta, flonshu, üapgn, accu8efl,
nember of the Fitt,eepüh Lrea Japanes,remDer gr gne !'lq'regp9n.4lga Jqpanese
.ETI, es mgnber gf: a Japarrese Miltüar.'lll!$; 8.s mqnDer gr" a Japarpse ui].!'üary
lbibunal qiing lhi gourse of ,111ega11
untalb, failse and. nuLl. porgbgedthgs-dtä
q.ü.1ful1y',and, untravrfulljr senüenc ä to
death 2nd Lü. Robbrt Wa.üSbn Nelson and'
Sgü. Afgy l9tapleJ ;lugunas, ,a,meican FEr
vriühqut affoldl.ng ühen a. fair and larvfu
trial. qnd $td ühereby conürlbuüe to. the

..ün1a.vqful kallfug of the gald F.,V.

Sp,li , !n or, abouü the,rnonüh of July ,
L9h5r Aü or,nqar 

.Osnka.r. 
Honshu, Japan,

accrlsed, member of bhe.FiJüeenülr. .trea
Jäpanese ,llrmy, n.s member of a Ja.panesg
U4itery Iltbrrnal'did wtllfully end
untarfully fail to perforin his duüy ae

I{G

a trlbuna-L niedber.and did neslecü.üo
pnorrlde ä.'LegäJ., feLr and. pröper ürlproper ürlel
üo 2nd Lf,. Robert We.üson'NäIsön and Sgü.
.ü-gy StanLey .lggunas, y'.m'erica-n Plltl, and
did thereby contrlb,rrte üo ttre unla-rryfr:t

' :  i

Charge: /.ccusäd, aü the ülmes ard
placäs se! forth-ln the speciflcatioris,
end örtng a tLn€ of wet beüween- t&e '
Untted Süe.ües änti Japanr. dLd'vLolate the
Lervs and C\rstoN of l[ar. :

. t ü



Sp f i 
'On or pbout,''I6 July 1945, aü or NG -Grilty, No

excepü ühe words nillega}rr
rrfalse and null,rr ,,wtllfu1ly
e-nd urrlar'.'fu1lytt' *U rrfelse
and fraudulgntrrr of ühe ex-
cepüd rords, noü guiLüy. .

GrLLüy,
except the lprds- ttfüsgg'ftt,
rtfel^se ald nullur. end-rtwilf-
fu1ly and unla.rryI\rl1ytt, of
ühe excepted'worde, no.t
guiLty.

lüG

' :
Sp 3r ..,Ori or',abouü'-l8 ilulg 1945r.e.ü or
ne€rr" 0se,k4, Hong.hu, 'Jäpq;re ,accuge4r
nelnler of rfh€ 'Jappnese 

Flftegnth, Arga,
lFrnl'; ae pqogequüor of a Japanäpp Uiff-
-Lery llibqpal. dl{ willfu$y end qnlaw-
fti1Ly request-and obts.in fron.lhe Ohlef
of Staff of'sdLd,/,rny hls confirtra.tion
and approval of l11egaI, unfalr, false.
-ana, niül,procöedinSs-drä sent,edöe of /

dei.t'h inposed upoh :2nd,ll,t1r,Robgrü til.taüson
Nelson . end,. Sgt.,, l.J-.v SbanLey, Augiuna.s 1
&nerlcai'r,4| bJr e Jq.panege I'Al"ltary
Tribunal er_rd dld,,,.tttereby- contribete üo
the unlar,vful:killing of .,the. said I',tI.

a
NG

NnrÄscq

I{G

NG

Guilüy,
excepü ühe'wotds ttwillfulJ-Y
i':td unlejvfuLIyil snd ttan4

direcült. | .

GrIIüY,
excepü täe rcfds ttwi]-l-
fuLli and unlar,fullYrt, of
ühe excepüed lorder noü

' : . ' r : - , ;  ,  
'  

t , _  , , r , . , ,  , . .  i  . .  ,

Chai'ge:., A.ecqseflr::aü the tinles ard
pLe.ce9 set forüh in thg qpecificeligtl
änd during e ltne of uar beüween the
Untteil;,Qüates and Jepanr dLd violaüe
ühe Laws.end Queüons .of lar,

' :

Sp 1:' .Oior abou! 'fä .Iury 1945r. at or I'fl?
qäer, üho.Yokoyema Ftrlng rRang€r. Senbolor-
rgtmrj:OEaka Prqfecüuter. Ho,4shur Jep-an, .'
ühe ascused .dtd wil.Lfutly :and,.unlaw{u[y
orderhis subotdinates, to kl-ll.end thiough

:their acts dld unlawfqlly ldll:ald Lä.
Roberü Ilc.üson'.Nelson a4d Sgü., /tlgy
Stanley /iuglürag, Lrneltcan Pt!. .:.. ,

near Osgka, Honghu, Jppdn, accused,
menber' of, the . J-a.panese Etrf t-eenth,;Aiea
bcoy, e.g',p,re9ecgtor. of, a Japarreiöe .!8].ttary
lbtb'uhät Örrinli ühe couie.e of .ltLe-äa};,,
utdlri, fälee . errd' nr!.t proceedlngg.'before
sald ürlbbnal egalnst,'2nd'Lü. Robärü,lfaüson
Nel.eon and SgL. AJ.gy Süanley Augr$as,
,{nericm P,'t', dld wtllfu}ty c'nd unle.rufulJy
pnesen! false., and.fYaudulent cherges and
eräddnce. ?geingt-th-e4 and dld t*lereby.,,
coqr.ürlbute _!o the'rinlia.vdul kfliing of

{" 
u"vHh)" n23)tl



NG

Sb :I: ' :begwden ,I5 :May ,11945 anä.Ig.,Jüly NG
L9l+5; at'or:near OsFJcä, Honshul Japan,
ühe eccused, ühen Chtef of St'aff of the
Ji.paneee filfteenth .[rea Arrny, by hie oun
asüs ,änd: the r$!gs,of,ihis. subordfuiraües
dtd wtlIfolly and rrnlanfuLly pernlt,
auühortzel direct er.nd consülüuüe ILLegal,
unf aLr, faLs e ; and I htII'.proceedirtga'aga5.rtsü
2nd Lt. Roberü t:lhüsön Nelson and.Sgf.
,Ugy'Starüey Ärigunas, ÄnerC.can PWr-before
a Japanese- If|lltary.lblbuna]- and did- ühereby eonüitbuüe,'üo ühe unlawful. ktlllng
of ühe.gald FlI. l '  . .  . ,  ,  :" ' .  " .  i

Sp,2r ,:&r o:p':.a.boüü'18 July L945r,al or.near' 
O8aka, --ll6nehu, Japari, a.ecUs6dl -'-then

Chlef of, Staff of: ühe Japanese,Flfüeenüh
g -,lrea. Arnyr.',by'hiq orn acts : and..,ühe,acüs

of, his.gubordiirates did; w111fu11y,and "
u4Jarfu$y approve lilegail, untaJr,, false

. efid null pnoceedlngE, a.nd, genüence,of, :
deabh d.gatrrsü 2nd Lt'. Robert To.üpoFr '
NöIson and'$gt',' :41gy Süenley Augup4s,

,:lnenlcan:PWr by a ilapanese Mlllüery
Flbunal1'and'.did' .thereby contrl.buüö to
ühe,l unlarvfi:!.' ltllLlng', of the .sa.ld, PW.

Sp J';'. , 0n.ör, abqub..l8, JvIy :\gb\'ri' aü or NG
near Osaka, Hopshu, Japan, accused,
ühen'Chlef of Süaf,ftof the Japaneöe
Fiftoenlh Area .l.:rqy; by h19 otrn atitd
and ühe acts,'of trlb subordinates'{ld
rrill.Lfully rend unlalrfrüly ofdär .ocepuüed
an:ltlögal; tinfalrl false and..nuJ.l . 

'

setrtence;.d .death lrnpoeed upon 2nd Lü,
Ropgrü.lJaüpön:.Ne1son ard Sgb. $.ey Süanley
AugUna6, .itmerlcan'Plll, by a Japanese V{il-

,üary-trtbuna.L and dld thereby contribuüe,
,t'Q.ühe unlavful kilU.ng of ühe sgid PlT.

. t  .

Sp'4: 'lQr'or a.b9uü'J-8 'J,r!y I9h5, e.ü on .
-$ear, Oeakar:. Honshur, Ja.pan, e.ccused, ühen
,ChLef of Süaf'fi?f':tfie Japanese flf.üeenüh
-{rea lrrry and then he.ving been.delegated
by thb Connanatng Gener-F-!.of seJ.d f.rmy
t'rlüh the duty and reeponsibllity t'o :
geylew andr epp.love' or disappnove ühe.
pr:oceedllger..flrdLng9 and senüence by a
Japanese llirlüeiy tttbunal on cerüein
cherg'es agalrrot' 2tid Lt; Robert: na.tson
N.elson and Sgü; 41gy Stairley /tugwiha,

: Lrirertca:r,PWr dld wt'Itfulty and unlardully.
ßgtl and negN-ecü .t'o.1üake reascnable
mäsureg to affora ä..I--egeilr: f.elt', 1rr
parttat erd d.dequeüe rsvle* öf blle,- pro-
äeedLngs agatnst,sald personrrel and ühe
flndtrge and sentence agalnst tüen and
the accus{ dld-'thereby' eontrlhlte to
the unlartrul tdlü'ng of 'th9 t*U F:,. 

. .,
(p 9, Uchlyrata et''ft

GuiLtY,
oxcepö t'he words rrwill-
fuLly. and unLaYrfiillYtt,
ttfflsgs.[tt and ttfalse and
null!'i of the eibepüed
wordsr'noü !u11üy.

NGNG,

Case '!L2)l



3. .StlErngäf.pf ghe Evide$g€3

The: pnosecuüio'n:,:f{,99_a p{tI of .Pe.rüiculars in compliance r^rtth an
::d:I^':^:!:;c-örnmissionq".' rhrs ,8u,1 .or parricul=ar;-"*-;"-;';;ä*iiA"."r.''äi'pä" rsof ühe rec<ird:

, .,,. ll1 the'speclficaüions.of.each of the e.ccused are so interrelated
9lart r't rs'neeessarXr h ordey to glve proper conü5-nniüy, to stete ühe facüs asif 't'hey 

cerae under.gne specifica.tiön. ttt"'nm""-;i th;"ä.;;"ä;; ü; ü;il-cs.se .;are .underllaed.

of t'h9,.g61ted:süe.tes "rrny .tir Forees ,assigied as naiägat,o" ärra

"l

Preliprrijry,Exalrnit$tleqiiltbe_Kerd!91-.3€:

The aecused -Yamenakigr the staff niliüary end lnüelligence officer,- * G l r : r e , r r q r q a  r l g r v c q  
J  

q r g  l r t 9 9 4 4 * 5 v r t v 9  v 4  * r 9 9

firsü intervlewed Nelson öfi'-iffi"f8 or.19e 1945 and-a-t the se,rre',titn" r\ugunas
was intervie.rued:by Takeo Moril tlre chi6f lnüerpreter. Very llüf1e informa.ülon
was glte,lried (Ex. 28; parü IVr p,I; F!<..6r pp i, 2; ft. 36; pp 5r'6). ShorüIy
t'hereaf,üer on'orders of &n*ge!A, they rryere reinvesüiga.ted (8,. 6, pp rr 2),
Lt. Gen. Uqhlli'qFa ordered en.investigaüion end report from the Kenpei Tai (Ex. 6,- Lt. Gen. UehlyanaLt. Gen. Uehlya$a ordered. en.investigaüion end report from the Kernpei Tai
P li b<. 2€i:PaiTrtV; p 1). lvforir.'a.s ordered, went üo ühe Legal Section!üorir.,a.s ordered, went üo ühe Legal Section of bhey  + r ' b a  @ r : . 9 L v  L u ,  y  L l . a  : g w r r l .  < r . e  W l  g E r v s ,  w s l r s  v V  9 I l E  ! 9 6 U  u g e v 4 v l l  v r  u l . e

15üh Jrny in ,{,pril I9b5 and obtained from Capüein Ono, the senicn staff officer
and next ln cornmpnd to bhe, Chief of ühe. Seclion, lffiima.tion to be obteined in
the furüherinterrog-atipn of the flyers. Onq told Morl tha.t, fhe Legal SecLion
could noü cömfuence ühe pnooecuüion.of the ffiers'until a. reporü, togeüher wiüh
recornnenda.ülons of,the senior Kernpei Tai.officer, ha.d been teceived. Mori was'
inbtrucbedyby'Captain @ to inclrrdetn the reporü the neme, age'rank, bre.nch,
fani3-y record, .c.lvil record, arrny'career, decore.üions 9f ea.ch of the f lyers;
üheir posltion in ühe plene and theLr duüies ln respecü üo bombing; their
conducü ln respecü üo pasL bornbing nissf.ons; bhe number of indlviduals ln the
crew of.the planep the number of'nisslons ond üheir üergeüs; e.nd a detalled
e,ccount'of, ühe bo.mbl-ng of 'Osa.ka.'ard,.Kobe frorn ühe sta.rü of öhe misslon to capture
(:bc. 28, Part IV, p 1).

. i A few days eJter recelving insünrcüions fron Capüain @1 Mori w:ith
Sasal<ir.nemlerg of üh; I{pnpei Tai, tntärrogeted the'two f1yerg. i'f[er obt'e-ining
personal end mllLte.ry histöry of. ea.ch of the flyers, infonne.üion v!?.s obüained
Ltra-t the duüf of Nel-son as nevigator'wp,a üo guide ühe plane by radar to ühe
te.rgeü, theü-the duüy of '.tugunaö'es ra.dio operaüor was to conüact ühe ba,se.and
othär plan"s; thaü eä.ch haü-be.en on :üen bonling ml-ssions of Japan; tha-t both

hr..d beän together on ühe nighü incendiary raids of Tokyo on 10 !{archr' Osake. on

Ur üarch .anä Kobe oh-16 Upräfr L9l+5t end Lhat each he.d parplcipateq |1 the bonbing
of .Yokohama, He.rnarnäLsü.P.rd Nagoya drrring'Jenuary and Febrüary of \94!. lda.ps' :

r,lere'used ii trre inüerrogatfoi är Nelsoi, end hä gave, for each_of the. Tddt,
it " pi""u of departur., Ih" coursä ana aititude of ttre pLene'. ,Informe'üion 

wa's

obüalned.that hi€h e:<piosive boüs had been used in Dec-nber, -Jenuary and

Febmqrlr 1945 on sp"ciflc üargeüs such'as the Nal<aJina .^.lrcrafü Factory; ühat

rldio 9p9ratör 
'of 'a Untrbed Sta.tes Lrny:boraberr.surrendJi"eaä-tfre f"U"-i"ii."'-

after beilg sho!,doqn'on q abouü the l?th of,'March Ig4t-uhtte on e conbaü missio
?"qr,.üh9 Clül;of Koplr,Japas. (m..f3; . \h-, 37r.p 1;.29, pa.rb Ir,p l).  The nexü
91r tngt vöre'brorghü, üo the Osaka Kernpel' Tai hee.dquarbers wrärä 

'they 
were con-

fined, ln thä 22rd Ärmy.,U1it Grardhousqi: a cörnponeni of tfre fStn .'nrlnfr- (nx. eg, lPart, I!,.p t)'for about üwo months and.'Lhen fir t*re niddle of Mayor"'i" transfäneci
to ühe osaka lftrLlüary,Prlson,aü rshikiri (oc, 6, p 2). Boüh Neison and Aug;unas
were kepü'in-sepqrate celLs end noü ta.ken out occept for interrogation or iir
raide (Ex.-28r,Fa.rf IVr p 6). At:the.t inq of 'ceptüre one of lugünaer legs was
severely inJured (Ex. 25, p 3i Ex. 28, Part I, p t; .,-�ci 14). j

( p

o
Case #.123)
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slrrgg.February 1945 Gen.'L. May had-artnounc.ed that,inceniü4ry bonbs would.be used.,
ühaü'ühe üergbts,Lnil{erch 1p{!.were the nont}r'ern cenLer.of, 

''tite 
Qi.t,y. of Tolryo ;.;d-'

for-ps1{<i'.,a1$ I{o!e ttre cenüef .qf ,+e aiüy; the.ü yrei-lher of'the fLiärs had änybhtng
üo do vdbh the öopping of ühe bonbs or knew whether the ü argets were niillte,ry
insüalIe-ülbns or :prlva.te properüy-, Boüh-were,,told, üha.ü numeioqs civilians hbÄ
been kilIed and much prS.vate properby had b een d.estroyed; and t,hat wrder lriliüary
pegplaüions a1l...catr'örFed.f,Liens could,be tried. Eottr f;Liers replied thab öhey had
no lmowledge where t'h'e bombs were drcpped or vürat, we.s dernaged, They sLated they
yere'not guil-ty 9J'any crine and thaü ühey'should be'senü to a prisoner of urrr
carnp. Nothirig .vüi$ satd;that jJ. ühey vere found guilty under'ühe miliüary. regula-
tions'.that lhsy ln+ght be's.eritenced to dep.th (Di. 26, Part IVr pp t-6; M. 25i
W. 27, p 2). '.:The;next,ü-wo:daye vere spenü Lnlpreparing dogu'nenüs end on: the
ühird dey the'interuogations wer.e transla.üed to.ltlelson en{'1lugqnas andjeach signä{
with his naue, r+nk and thurnb print (Ert. 28, Parü IVr,pp\3t.f; Hr 27; p 2i R. a1)l

/ ' Th" fina].döcuments pnepared by ühe Kenpei-.T?i mnsisüe-d of:
.(t) tnterrQgeüion Repprü'of Lü..NäIsän and 3gü. Augunasr..(2)'Lisü of-rtrüicIeb
and Papers;i(3)'Dispei.tch Recordr, (4) Index of Papersr,:'The Interrogation Record
eonsisied äi':thu, siäned Internofoiiän aepgrü ä.s- iiereiof.öe's€L'ouü; the Dispat'ch
Röcord containäd e surunary of the facts contalyied ln'thgtlnüefroga.tion.Record, a
ieciüaI of ühe fa.cüs'üha.t on ea.ch og'these,air raidsr Tokyor Osakq, Kqber
Hanamatsu aad Na.goyar. ühere were no'-definite nil-itary targeüsr. and as a resulü
bf ühese: air reids',nümerous clvilians. had been ki-Lled,and rnuch Frtrrra.te property

D,oc.r.r:nett,s Jlgp*als9. gld forrryarded by Kernpei TaL:

ha.d.-been.deeLroyed. .Iü copludeit'by sta-ting the.ü_under Lhe Enemy.^.irinents Ai
ühe fliers-weie-guilty of incliscrininale botUine (Ex. ?7r,'pp 1r:2i Ex. 28r,. '

Intierrogatipna,ndTnJest-ig1üJ.oJrb{""H"ng

' a.  ' . . . . ;

(p'II, UclrtYana et' ? t Ca'se ,fI23)

d'or abouü tLe 20th of'ltray lghit 'on orders of bhe Fifteenüh irea-
lrrry Hee-dquarLerd, Ndlson and ,r.u'gunae wärerinierncgated by UaJ. C'en.. OfahaTq?
'üheä..heed of 'tne iudiclaL Section of the fiftei:nüh ;^.r.ga .14m9; y*ül the a-ssisbance'

of Shii'ler:nri.a. c1erk,'of 'the FiJtöenüh .rtrea Arrny JudiciaL D'epaitinent, ind l''fatsumoto,

an inüerpretär (Ex.'36, p:6; Ex. 10). First'wa.s conducted ühe Detenüion Interro-

e",tjo"loi ttut"otr p"rlri"iitg'üo the äane, a*er.rank, etc. of-, the aceused. l,t the

üO[täog,t]ie Debänblon Foira rnrag"ä gu-eglfgl, dHave you.aSr.lrbhine_{:dd to these

facts?n ätra Sfri-r*r"", :tfru clerkp dided; rtÄl ühis point the prosecltcr read to

the a.ccused the üiaifie" of fact'front ühe Dispaüch Reports prepalef by the

i."päi-i;i:.tt--1,*.; *t"a.dded',ttre vor.ds, !tt" la.cüs are true as süa'ted'rr the

dispatch reports at ühis't5-ne were nöü'read or.,trarrsla'ted to the 'lnenlcbns' the

Deüenüiorirlnüerrotation tastea aboui twenüy ninirtes änA.i'1 lhe concLusibn

il;;r,"";r-t5u-:ot""preüer, ree.d to NeLsm-the conLenüs'of bhe un'{-büen.f or$'
'ää"il;;i, Jiää-rttä na,,re:ana "riL"d-hls bhurnbprinb. -Nelqdn F: ü,h:ä !"5"1
I;*, ü;;;;=*d ,luguras wrs brousliü b, an$ ühä.Pnoeg$ur; f *:in his inüerro-
ga.rlon *"" """"nii;ä;'Ut"';;-(n7; zi-,'p ?)- isier the 

'Deüention 
Inüery:sltil1'

ä pr":ttirr:B*aqüäiL *"."-änaüct,"a iär'"eän or the Är:reic*ry (lo. 27t PP 3t 4)t
qüebarg advised iüJr-aut, he rmurä-ueei".o" ol:s_ü5,o.ing !.tt"l'?F"b-viole'ülons 

of

ffi*:iäi-Gr,ror**a, Dr. zz, ip:2.7i-l ä."ä üord boüf, ühar-they rys! b9 accueed
: of bor.rblrg civifiäns anä privat" ii"p"tii ui-üh irnpuniüy. Each-fpliea thaü such

, bonbings iu"u toi:1"tattiänaf ; Urät tfrey"Aid rioü -lcnorv thab cir,rilian houses vrere

targeüs,or tülat fies dar..rä.ged,b3, trrä-air 
"rqi!J;-Patühaü.nelther 

did any bonbin$'

(w. 26, pp 3r r-,'6.;-o.l'äi r'"on ii t t nr\i r:ß; 79.,.Y2,), -4: ""19qr f1!:;
rsithin the Dlspalcfr'nepärt 6f inä',ltenpel Tai, consiÄting of fiv,e.or six pagest

were read, änd e:<plalned to th" -'-;i;ä; t+.'.S'2)l'-Ot"häu quesüioned boüh fliers

about ttre uonbinäloi lrugol," "ra säi*r".J""'(#, ir.il.ri]�cenerSl]1the safüq

quesbibns were dEked and änsw.r" rioät""ui'ttuä-as'häreüofore s9t 1uü in'ühe

inüerrolaüion or the Kennpel t t (tl z?:-;;t4; n.,. zZ'-ip ?-?t.Ec'.10; P.2)'
l,.te,tsuroto, *re rniärp;;ü, i""tili-äa-(äi;-26, ip 4, 1'''91-.trat h.e,'aü no rine

Parü IVj p 7;, seä also D(. 16). These. rgcord.er.'etc_ept thä-lapsr- J*I:'sent.to
the Inüelligence Deparfment oi ttt" Arnry (gx.� Zi, p fi luc.' 28r-Pärü Iv' p 7)'. -
Upon.feceipt of theäe peports warra.nbs of"arrest were issue{; by ordel,o! General
oüalrara. eä e'resuLt oe nhlcn Nelson and Augunas,weiö noved flon the 22nd iirmy
ffitE'tr.e .osaka Mi]iöary kison in May of 

-1945=(nx.;:27' 
P'r).. ,'  

. i .  .  
,

Uclrtyana



. :  I

read üo the accused or approved the corr'ecbness'of the notee taken blr the clerJ*
during lhe inü.er9ogation, shirnarmra ln hie affidaviü (W. zT, p 5) testified
ühaü. a few days-ajter.ühe ihüerrtgaüion Oüatrar,a,fron his arg Strlnaiarars notes
di"cüaüed r*raü prrporüed to be ttre-qtaterrünr,-ET'NeLson end Augunas in narrative
fom in ühe fireü perso.tr and aüüach€d. err 0üaharacä order'. to-the final recöfds .
of, inüeriogaüion brryo shöets of triaper.of thäa;;iiäEze,oq1'**rich only.the signatlrres
and ühuüprLriüs of Nelson end Augunas appeapedf rfith:',the..followirrg uords'added,
uThö above has.been'read üo the defpndantg and'bas beön veriJiedlsignedl and ..
ühunbprlnüed by them;tt These reports wenö'nevep ehown'io Nelson änd .llugunas nor '
were they ever read gr lnterprgtea to the{a,.no} were .they silned by NelJon 

'and

Augunes (D(. 27, 'p 5).., In erose-e:ra.rqinatlonr Shimanura üestifi.ed that ühe recorrl-
ed süaüenenü 9f L!" Nel-gon.fias yssd üo hi.n by.the'lnterpretgr and Lt,..l,fe1son and
üheiinüerpreüer;.bbüh;,qigfad' the dogirmenü,, Fqrtheqe he testifled the.t noühing in
the conüerits ö4.General Ctbahaqatg,repoit was. false in eny detaiJ- (n, 79),
Mcüsumoüo. (uc; i11, ana snEü!früG*(n r. rt7,,7g) bot4 üesuträa ;trraü, nä, force was
üsed, jn ouip.ininä thd. stgüement äria trrä,t cäneraf .Oüqlpqa was ,9i,ncqre ln üis'i'n- .
vestiga.tion end funted to lee:n ühe .ürue fe.o.t's (sät?trs-ö'Ex. iOr'p 2). thpniy
days äfter tlre final rep'orü of interrosa.tion'Obahara dicüa.ted tö $trirnanura*äna :
hJprepgred ä vqitten opinion "onsi"trig oc rffi:rve pages. After reciüing
the personal,naüügrg perüdining.to Nölson and Augunas, the. doeunenü stated the.
number of pla.Ces:ühey had bonböd, lno:Luding'Tokyor'Grihar Kobe; ,Hanatratsur and
Nagoyä, .h'sepatate,pa.ragraphg iL gave deüalle.d acöounüs'of the bcnbings of
Tolryo, Kobö, and Osa.kä and conötruded th.at the'f1les had bornbed these öiüies
vriüho.ut a.l4ing at. any d,efiniüe.niliüe.ry t,a.rgetl uiüh the resulü',ühab nunerousW+VIILr,UL alrUl+rf6 'cv,  dLJ. qEI l l t Ivs - ! l lÄÄrqc+ü sg.t  6evt ruvI

eivilian casuällüles 'yrere lnfLäüed and much.pnivate properüy had been desüroyöd
(w.2?, p 5). In this 9gfn101.9,üe{g'c.orrluded'^thäp Ä1tic}-e9 2'1nd 3 of the
Eneily ,4,irrnants.l,cü' (Ex. 16, p 8) IAd-Eeen violated errd ,!hat the oxtrene n.eng]ty
stroutd be irnposed (R, ?9). Japanbse inüerrogaüi-on pnoc'edure wag subsfanüiaIly.
corrpl5.ed witL by,Japanqse inüerrogators (II' 39r pp'Id; 19r 20).pp

l{bouü täö'iniädlä of June 1945 Gener'al 9-!eh€g subniübed hLs wriüüen
opi,qion at a conference üo Lü. C€ntra:L Uciriva.gi trräffi-airher of the Fifüeenth
A*w 5eor end his Chief of Sbeff, tt. Giä?[-[i1gt!g[g (4. fit.p ?). This
opiir:.o" lÄ requlred to be suurnttt,äa to the eomnfüFF ib'disöIöses that ühe
fitrers! acüs.iiarreaL maJor conslcleration. If ühe fa.cts are noü sufficient the
corffiend.er ean dlrect tnät the fLier be senü üo thp prisoner of'war carnp end the
case be ciosed', If ühe cornmanderts opinion ie thaü the deäth penalty ls Jusüified,
It ls necessary to obüaln the apt'2roval of the War lllnipüry, beforb zubnritüing ttle
ease to d ltttilary 1blbunal. Nö apprbval ls nec€ss_p.ry flcnr the '.'Iar,Minisüry il
it j.s ühe commandäris opinion thaü^Lhe senüence be less than deat!'(Dc. 5, P-2).
It is eusüomary for the- comnaiding'general and chld of staff üo listen_ ofa-+y
üo the pnotucu-torrs opinlon (n. fi?I, tSE!3F.cbnferred wl-th Genere.l Kunitake
w?ro puü his seal of approval on the opinfön Iq: ?6, P 8),.. Citt ttre darnETay-
another conferencd *aä'h"ld aü which C'ener'als. Obahara, Sgijg$.' *9 Elifgsg
*"" o""."ttt. .Obahara orally adirlsed them of ffiEi6rffi.s het'etofore seü
o"i fä bhe i;t,effiZ;Tfon re$rts. lfter a diseusslon ln.respeet to the örüles
oi tt"i"ot, and tquäas and "ä to vheüher a life senüänce shbuld be recornnerded,
fU lvas deberrninpä. tha.t a1L crew nembers were a üeam e11d their.purpose veS;thg
"r*ä *oa ttraU a die senbence need not be consider'ed ln vlelu of ttrp fact thaL
perrhlssLon to denäna a death senüance had to be obtalned frcrn higher headquarters
(r;:;e; pp-i-üj"- After otalr.a€ left, uSfw?|'" _e.rd Kunlüake discussed whether

"ühey r,puld have'Lo agaln s'bnit a request üo the'.ryer ffiäiffi i{ tle,nrgsecutorfs
ä;i;r;;;r'otrrton*r"a ntw view was ä.t* by the tfense, :ld 

glu.defdrdants were

;;;1,";;"d-t"-aääirr;' g4qi-lgl1g and Ue[tgi4a Lth ,reli.ed on t]re staüerrenis given

;;';ü;-;y-g!"nqrä: ttffiiffi readffiond after the conferstce md then'puü

hls scatr äraFiFvaf on the reporü (o.. 36, pp 9,. 12).
' :

:

. Oüahara was ,instruc:b-ed to take the opinion !o. Gen9ral.!:!1:-,"offld:)
of rhe s""ontiffir"i;ö:;- üüiär'ä, .pa-I;",;U1ut'r"t"q fq" äryT:*.!o. 3(
äräi. ;#;ü-;;;;;,i;i ilJ?;? fi F" w:" *i*!TI:':3'ü3T^-1:-ot"
äliää"r.i- "ü.i*-trtat tro acioi@ o,tahpra !o Hrr.osh{g,'!l :1_5::";
ää;il ";;ärää äiär; G"ä 

- 
"E""ffi"I olr *nt'it gÄ *:,:lryled _E *:*+

and he nnay he.ve been confused. ott:;i!-9ttlt.ltt""J:th S F:l^{:-P:i1]:-g:n
ffi#"i?*äiä"rä"'ä#;i;;ä*;ä iJ.hitd:['fi i''" grened his ngne end afflxed

f ' 'äHff i 'cesen""
r r a

I



hib seal- üo an ordel,ins!+t'YliriF. p*"19äotIon:üefore a nrj,i-ilary lbibuna1r Arreigrr-
,$:nt |p{ prepared, sJgned'witn [ne official sea]. öf cu"at.f'ö.fr"ir,--*a sent üoühe milltary tribr.ural (F*. ZI, p j; R; gQ; ulr. 39r pp ZO, ;jF*|'

., ,, , .h 'Eerly in.J$Jr 1945 Gen. U"b+l+t+ appolnüed a rntlitqfy tribuna-L -con- '
$i:ti.ng of the.ag3ysed Yana{ra& a.s presiffiJrrdger, ttre accused gPg es la1,1 ner:rber,
Anq Ene accusec $atsunorL e.s aFsocj.ate judge. .Oüahara recorhmended Capt. .Ono as '
ühe law mendber. 

.."KüT.@ 
recci,raended Majoi Iq4äE[E?4a r,t,- uaizu*"ri.= ffiunc*a

rias reconnended b!,ilGäTe 1rrqs 1n inteuigenfi;FiEe" *a:*"Fiffi-"t"pdd[6-
&norr conditlons in respeiü to alr raidd. 9lghgig räceiüed orders on thä 12th of
{ury:1945-. transferrfng hln üo ühe Secord ffiafAnnf,r 'He reöqnrnended on Jul-y 14
qr J-5t 1945. ühät, ühe'aecused Oeiya be appolnüed.prbseiutor, Lg4g34g[31 a.s, ppesiding
judge-seü ühe dp-üe of ,tho triil-6fr.'or a.bäut the lenth of July-f?ffi'fettltot ittt;
1945 (b(. 8, P 1; E:t! 36r pp 14-15), The vnltüen opinion of OUefrara wa's delirrereä-
!o the above rt:äbers bf ttre'niliüary üribunal shorLly afüer tfiEfGe appolntridr.
but nothing w.a.s given to I,ü. ltelson'arrd Sgür Aqgunas (Ex. 27, p 6),, It iFcuston-
äry for tträ 5uagäs-to re,ceiv€ documrinte.rry=ei4-deicu prior to.[,rrä uiiat'".i thaü they
Fould sürrdy iü (Dr. 36, bp 8r'15; Ex. 39r p 22). /äpa.nese procedure provid.es '
that defendänüs me informed of the daüe of th'e üriaI. hit äre noü pern:itüed to
fal-k to wiünesses'oy ha.ve dgfensg counsel (M..?9, p 22), . ," . i

.11
I,egal. Section a{üer Ip Jr:ly l9l+5, luid{apt. Orio, hi's:ne}ct in connand, acted as
ghiöf of'the.teäa1 Sectionlvrhen the chlil ofT'ä'Lee,l"1, Secüion was noL fhere
(or.36, pp 14r;fi; Er. 391 pp 2r..3J: Lftei lz"Jirty $ünitake conpLained bo Oapü,
fog'aloüt'lrre äelay ln the grial (Ex. 36t'pp ?1 :ß1r filfEEE'ough OlgFg'may lot
ftave 6een in Osaka cluring'Lhe whole period fron 12.Ju1y üo 15 July. J.9h5 (Rt E)t
f,hö,evirience'is.cJ-äar as hereiriafber seL o1rü thaü he parüicipated in the.,ca.se of
Lb, Nslset and Sgü.,rtrugunas afüer L2 J+ly 19tn5. .ki.va, a nmber of the Legal
Secüioir. testifled'that he süiIl considered Otähara-as the'chief of the Leeatr
Section'dririne ühe perlod aJter the l-2üh of iffiT7*5i that' v,hen he uas apf;ginted
$rosicutor on-the'rlütr or 15üh of July 1945 he'was told ard insünrgbgd-uyi$!S3
that no furyüheg'i:rvestlgatlon wes necessart; tha!-. as the approvql' had be.en'ob!-
fiained from General Hatä and the War Mlnistry to' äxecute thebe fl-ies he thpula
jusL; read the indlcLnent and dennand the death penalüy; end thdü execuüion ?to$q
6e Uy beheeding e.t tjre Yokoyame. {irtng Tange. 

- 
In respecü üo the ocecuüion., gAiyj

further tesüified tha.ü'-Ol:ahara gd=d; fi0nöp ttieir heads off itt e.nd alühqugh_he_
proües.ted he aga.14 sonfln:rEthii iirstnrctlon. 

' 
Nd further'protest rTas made by

öeivg because ötgnala was noü'thg'type öf rnah to llsten to protests by subordinaües
öfätowsr ranEG.-j8r. pp tnt il. I 

- '

Pre-para.üion for Expgr*tion pllcn io Trtal: '

' 
,1 ,: 

'O" 
or about the 15üh oi'.lofy ug45r: llglL@'ordered Shimannura, th:.-

ct er:k; .rq obtaln--ouüJi;a-in"[i.r"ti*s fi'on' cäi,ti!&To find ä secret, de99r!e{
oil."',ui-tr'; i;["t;;-iirdä ";"se ior.the. exeäutf6äi Ono told shimanura hö had
äiä"oi-"";"";ä'';ä;*i"uiä;-Eo uä tr,is'plece ana instruffia.li" P see capt'.
UOfqntäfri to outärn a person to acconpany'hii:r. Chief gueJd'ggawahare las erdered
*--^
S]$-ff#r trin. iü.""-i"ut*"tionu röre-carried out on ttre't6th.a$ ]7fh S ,_
irry.lq\i;'*aitn"äu places for.the execution were selecte{, }fsled as to ühelr

{esirabil-ity.' shi-nasiura on l?üh oi ;n; ittt rengrle$ t9;Si'$.ry9r^.1:1!^Sll ll{:^.
th".nao. indl-ca.tine tträ pLaces sgl-ecüedr md reporüed üo Ono ühat $9.!ras;8rven
il; d"iritä-"epäit_(#-ä1, p,6).. guätrara seiected:the-f,ace of ocecuüJQn be-

ce.use he had.nor". po*""-ana'arthöritfS-gn-SElegigblt gfitre1W,-or^*-.,^-'
selected'thg de.üe äa no"r of. the ixäcution@'-5dr'p-I+)i lhe lrl1o1^tqdrrder''
e.ü-bi-nnes, s,iU*igp io tfr" prosecuüor for appro""l- tfi: tir:re, p1.*". ard dege or-

ercecuüiön... The Cor-""äi"ä C'enerat .;.ft1";;it"qordtrngtes- cai t"t<" btris delgrnlna'ülor

Gä;.'i ?ät:,:&, t'rq, eiternoon'oi tr'd'iztr',of"Jrüy ir+l w"tt+qi-cb-r- aq prigon

comnandei tore oeöa;i.;";;;;ä"üh" üi"i' jr.u"q" tirat two-pffiEs ytere.eolnc-

;;'-#'ä";#ä ii6praered,him to,äo ää-uäi""t and Sando, äaily-on ühe morrilng

of the jtsbh .f J;i;-;". lr,"ilr."t;; idiü.sr;*d äa ate.t* rräte's aii.g travu

and ho"""uüors.:
-....+-- j I

i : l  
:
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. l\.9/4,9/w'atv, \

!lf.:::P^.!{ _1199 h?T": {r}t rlree lefr'ühe mrltba,:ry prison e.ü 0600 ühe day o$
th".Flt+. and.proc_eedgd !9.t!e..pIqce of exequülqn o,rr#": Qruv org i*b-grnves "nae.weited the aruival _of the , gxeqüttg4 party, Mat,sui l*ia S*do S€rverl as two of
!fr: S:.""ti?nqr6.' Ni'l<Euri4hl gp,tlre seme nonrlr-rg selecüe*.:Inouq,,a condenned,"y:r: =:_o.oronerör $?$Eun#q.h:! 9p,tFB same nonrlr-rg selecüeÖ. Inoue,:a condenned"
rya?Ltnen:lncdrcerated i.n.the pt!lüar;' pqtsoh, üo perforn'rel_iffow serüi-ces
:-ü .T" ercecuütoni emd selgcUed Mäüs-ude,ag."thb.. ttr!nä-,'ä4e.euu[onerT Neke$ticiii
.frurthelr on iühe:'norn{s, of }g:a$-�y- iy*"t,,f".a+ü:rn"ü:*tffiil4.:ääffiri.,
ffe anüe1oom e.ü $e,place..o{ _tr{a]. anil ärrarg! for a.tr-"."[ ilO'. U" po"r..a'oütsfAb
!!r9 courtlgon {url1g'the triat for lhe purFpEö gq:tränäps,rung,mä vicülsF ärid
{le execut{,en-detti5Ä to_Sg q+g.cerof-eräcuüon (sr. loi:,nq:.li, f 3;=tie,-.5r"i'o a;,Fc. 32r:,p 2;.Fx, 13r:p.2i M.i"3ht:p.r). uabeudä.tesüif '. ied *rat,, ira rieara rgakenrchrT-- a-r_

E{' b:Jote1.;$ei3S to, courü bhat Oüahe.ra !o1d hlrn tha.ü the ercecutioii rnculd E'ä-'tr-
lengaarnp Y,. F:=+lg" ."*e seffiä ro dearh, t!,r,-'. ii,,'p.;i.; ]üi, *o turär-pneEer; fesul_rr,ed ühat,there'was a ruoor tha,t OteJrarg went üo Tokyo üo obüe.ln
Speci?I permiss5.on to decepltaite theifligrs, a;A'Eäfi vrae',suddenLt trarisferred
[F: ?6). Tq"rytr lSelfllS4 lliat he,heard e.t srreane Pf{.son rran ilet<entchi'and\lt' 9öl. raaagailL testtf,i,qal that he,heard e.ü SWane Pf.{.son frön Neke.nlchi'and
6hief guard sugita ühaü beheaöne had -been declded upon:befone ,oGc Tnd
SFlalg gave ühe orde4po'behead (ux,,39, p r0). gn-trre,4.{y or tE-e rrrar,-GeneratgyrTarp save üne ?rq?+{o-Deneao tg41 ,)?r p ru)r On,the,g.gy of t,he trlalr-General
*ll4fl* was ry! J.n ösa\h"uine 19!-t'9!9ut folq dayq{;$iÄors on;ä roui-qf .
F"p::!1."1'a$.h? ala n9t.m l"ü$ r?00 on i,6',luly 

= 
r9tr5;. 

'ltcr,iyaEg 
prioi .{nspecüi.on'anct. h€ d:Lö,not qFffiDunül} 1700 on 18 JuIy' Iglr5,. Uchlyar:aa prioi .

lio le,arring, hedinstrucüed lfiri'EEg ug approve the e4gcutioä orä'e low no
{Rnealr if- the fliers were F ,üy.of ,the_ of{ens'e$:'ChaTged, and if no nelt
fäcts .urere developed at the t,rt'eül ,
Pre execuüion should bd camied rorrüi

U-0h-tya:na further insbnrct,ed Kunitake ühat,
iänr-EäTeiy as i-L was egaingfEffio" üo

$-J-ow ttre defendents üo Iive efteT'b'etng senüeiced t,o deäth"(ü, 3;6,r'ff fer-ä:).
! , :  . .  . . -  

' - : '  -  
.

+. The =ürtal of lrielson and Augunas wä.s held in.a :c.ourürooro aü 
'osrka.'

Castl-e and bÖgän abouü 1000, and was concluded about 1130;or 1200 on L8 JuIy
t 9 h 5 ( w , . 2 7 , p ? i W ; 8 ) . ' ' e d r s o n s p n e s e n ü , i r t a d d i ü i o n , t o t h o j u d g e s , w e r ä ' �
tr&. ggIE 'prospglor; S$ü. l.{orir interpreteri,:shinanrurq, a civi1ian c}erk; ' .!:'
{*t. N91s9n, Qg!. Augunas, tuld Lwo guards whose nanes efe ngü knounr Shtr-aar,u:rai
äs ordeqed by @:or.BiJll, brouglrü üo ttre tr,ial.blgnk gxecuülon forns (ra. ?7,
Bp 6, 7, 9i R. 86r'8f); All records perüainlng.t,o ttre:trial were desüroyed afüer
ühe lrqr by orders of ühe trVar trEnisüry (n; 80), and'the'detail-s seü out'herein are
r y t n 1 y , ü a ! e ; r f r o r t n t h e L e s ü i m o n y o f S h i n a r n r : r a ( F a c . . 2 7 , i p 7 , 8 , 9 ) a n d M o r i �
(E(.z8r.ParL II, pg l:p): -Pregtding.Judge'Yarnanekä oirened,'the ürlal and e,sked'
ea.ch defenda.nt his nai:rer e.gel .uniü, a.ddress, biithplace; and occulaüion, before
qhterlngthe sprvice (Ex. 27, p.?i Exj 28, Part I I ,  p1). 'shinaFura testl f ied
Lhaü afüer the' lnterroge-üion- of Yanana.ka ühe.ü Okiva e.sked the nillüary UrLbunal
to exa:nine ühe eccusett] and Captl@r-Etre 1aw' ,röiFer, first sbaüed, to the de-'
fendailts that'they oö16..u-couseä ofSilicipqtjrre ,in ttre' bohbing raids on Tok;ro,
Osaka, and l9obe tshlch resulLed'in the deethb of na.qy civitians a.nd desürucüion
of nuqh .oroperüyr. and de.r'rended a yes or no answer as üo rüether or noü Lhey
perticipäüed in: the,ralris. Both defendants answered Xes (Dc.: 2?, p 7). -Mori,
ühe interpreter, t,esti{led ühat ühe charges e.gainst Nelson ma ,tuguna.s x,ere
sta.üed Uy. Oglya in,his opening staüernent (fx; eg, Part II, n,l) and'such state- - .
nent was t ienslated'(R. 91). Onor after the prosecuüorts'stätenenbr. inLerrogated
Nelson about ühirty ninutes anä'Tugunas about üen rnlnuües, EuriLrg the .inter4öga-
tion he looked .at Lhe doquraenüs previousJ-y prepared by varloub units of . the -''

Fifteenlh .Arda Arny, MorL, üestified the.! no parüs of the docurjents'wer.e ürens;
laüed;Ui:.nfrnlinüo tnglishr tirb Qno. showed botü Nelson and Aquüas ühelr.s!8na!ures
and askld. ther.r if thelr', sfo.t,enenü6 rrere !rue; a.nd ühe;r ansrvered y_es. He 'f\rrüher

testi.fied ühä.ü all qu"siions and answers of [he. Judges were translaüed (8. 28,
Pa.rt: Ilr..pp' ?-5.i. R. 92). Shinenr:ra testii-läa tnät Che' defendanti rrere not shoun
their sigräUures'elrd the documents were'noü translaLedr. buü thaü ühe substance
of :the Kglnpel TaL inüerroga.tion reports and pne-ürial ex.anLnaüion reporüs wre
staüed bv,.'ono to ühe acöuEed.. Ona ttreir askeä eabh of tträ accused if ttrey had
anrth'lns-üdTay a:rd save ühen aäanee to e:<plal-n. Each replted tltat'lt wa.s Lrue
*ä'tn"i trrey liad nou:t trie rrbther to say o.bqut, the reporüs (sx. '4 

, P 8; R, 8o).
ltre folLowing teslirroqv -o.f.'ttetrson and -lugunae at the ürial was j:t answer 'to
questS.ons of-Capü. @-'(Ei.' 2?, Pf ?, 8; bc' 28, P€jrU III pp }t'). Both üestified
oi tq lhelr feqiiy.E'iltceroua4r-llieoiaf,nist,o:y e:d nil-tta.ry hlsüony'. ernd thaüo" tq lheir eeqily.E'iltä'oun4r-plieonaf,hist,o:y-ard niJ-füa.ry hlsüonyr. ernd thaü
each he.d'6""n o4tf,errrdi.,Inidq äf Japar,.',ltelqbn'sbetjed.es rlaYi€aüor he usedeach hed 

'been. 
o4 i.6.$ ra{t'.. roi

(p 14, Uchlyane.'.et ?, 'Case fl123)

I 
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ladar equi.pnenü, navigaülon lnaps, arrd led rühe plaries straighü.üo the bonbing-ta_rgeü
Sl8�.�u1as staüed, as a .radio operaLorr:, he coinmunlcaLed ur:ith .the ba.se end gave fiisL
ä i d ü o c r e w m e n b e r 9 ' . l ! 9 l s o n t e s t i f i e d i n . i t h e a i r r a . i d s . c n J a p a n f r o n D ä e e n b e r � � �
l-944.unt1r Februery ig/ni fr&h ixpl-ostve uo4qs' were used' and- !ärgeLs were, spqcif ic,
such.as airere.fü fectgr iedi  arsgnals,  eüc.; ' (n,gT.rgfrects. lhat, the.specif ie .  

'

fäcüories gbaüed iq.S<. 28r,Parü II, p z'.wete.bonbed:'prior üo tfarch oi fgaf )..
Nelson furthe1 üesüifLed e.e to ühe daüesr:tinpri fl.ace:of depaltufe, coufse; eJ.üi-
,üudq, ti"ng of a.rrival, direcLion of'appgfacrr'iirirre torrvo;r'G-ätar,äna robe'ai; 

-

ra . ids  o f  :March  191+5 (See e lso , ,Ex j  7p .p  2 j ;95 ; ,8 r ,pp  l r  2 ; .and Sc i  6 ;  p . j ) . ,Ne lson
glso tesüified thaü incendiary raüher ühan:highr explostve bgrnbS were .used in.ühe,,
alr raids'on'ühese three ciüies, $i a.sked'ih connection with tfie ai"..raid,qn . ..
-each ciüy, rr--rillha.ü wa.s thd.üarget?rr and. NöLson räplied that all he'rms to1d e..t t,he
brtefi.ne vfas.the cenüer of.the öiüy. Wiüh reeerd:to ee.ehdäid-Oro,informed Nelson
tha.t, many clvilie.ns had been ki[eä and nuch'pqivatelproperty fffUäun dane.g.ed.
fle.then asked hjt tüa.t he had üd say about it, hnd..Nelson'replied ühaü''since lre
fad.no know.1-ed-ge B.s, tD, vüra.t wEs'bonbed or wtraf ttre resulüs-had peen there we.s
lothing he cculd sa.y. 

' 
Nelson also adlritted b6.tbing'ldananeösur Nagoya, &d oüher

pities. , .o,uguna.st'iiterloge,tion was nuch shorter: ar-rillhi-s-,ab3wers.,were',sub.oüantidtty
the sat€ as' those 4tgr bg NeJ-son on.the sarne quest ions.(Ex; zr i , .w 7,,  8i  FE. '28r
fa_rü II, pp 1-6). Oglle (Ex. 7, p 2) testified tha[;aü;th.e: tria3.,Ne]Fon statedl
as-a defense, that whgn he bonbe.d Japan he wag,obeyi4g the.ördeqs of :his-,quperio5,
öfficers. the following docurrentaly evidence was inüroduced pnd considered,by
Lhe court ln'deterniinihg iüs sentence. ' r

a" 'Kenpei  Tai '9os
and Augrrnasn (z) D.ispa.tch-nepoqlr. (J
Auguna.s., (4) Index üo Papersr . ..

yqenbs; = (1) I.nberrogaüion Reporüs of NöIson
),Llst of IArticles'end,Pape.r.s' qf lNelqgn and

and Kobe on March'l5 and L6, I9l+5. Ma-üsunori, Lhe associatq,Ju{ger-.asked no
questions (&,'28, Pä.i"t IIr:p 6)r _9q],trti rp.d.e a shorü closing-stätänent (8x.28,
Part If, p 6; Ex. 27, p 8) in whtoh-lie dena4ded. the dea.th pena.lty.. the reqrest
for thetteaüh penalti vras:ngrrer translo.ted during ühe procäedings (n. 93t 97).
The'court reieöd-ed aü 11'' otel-öclt'and ln t0'or 15 ninutes reüurned wiüh thc verdict
and s.enüence (.Er.i'27; p.8i frt ü'i Pai"t ir., p ?). .shirja,rura furüher testlfled
tii-aü the. tfial. 1las fgtr--in conpariscar r^rith a Japanese,ürlal,, the-t it, was.custonary
to'try'ca.s6s fron pa.perb; add qeporüs p.rd'füthouü:lr*ün€sses.or defense counseJ
(4. 81, 55, 86).. Tana.ge-'ri ($i. 39, pp'23, 24; 25;.28, 29) sets out the procedure
f<jr triat and it-eppears fhe.U ühis procedure wa's. substontialty c.ornplied wiüh at
.ühe ürl_al oI'NeISon e.nd AugunaF;. On pege 29 end J0'�he sCAüeS En8-8.!ne.Lraer- wau
dnfair ln t lrat:the gra,'yes were-dug'before the trla], the,bodle_s were. blu'ied pü
ühe eecluded plece iiüh no,nnarkeri. Hei furütrer tes'ti-fied (n.' f3.9) .ühaü' under i
Jäpanese ntlll,ary la:r,v the.ü:this njtttarX' trfUunal had auühoniüy üo .take judlclal

'ncrtfce ühaL Kobe a1d Osa,ta had been bornbed ex:tensively.

'i!he triäl' of Nelson and Audqne.F; . Ot 29 end 30'he süates ühe.t .the.Lriel was

Senüence:

At ühp conf erence öf' the nerbers,.p{ t,hg r".rl!f!,ary ürlbqlel^ in deüer-'
nining ühe.verdibü and-senüeäqe, the'Legal officer -fi'rsü explalne whether,Lhe

-  - . . - ! r  L -  : -  - ^ ' i - - - ! t - i - -  I - r  : - : ^ -  u i -  - ^ - ^ ^ - ^  T f  t  ä  a ^ n o . i Ä a rverdiät, shorrld U. e"il€y-;" "dlle.ifty ä1ta gi*"" his r.eascnä, F h". considers
.thei.rrerdisf, prr{'lf,v he exnles.ges *rig"öbinion-as tb v*re.ü the pbnalty should be.,
verclcÜ snouJ-d be. gu1l-üy or no.t. glr]Ity e.no glvee. naa r.€a€onsf J'_! {te- (

thei.verd,icü guttüy he expleso.egiiqlöpinion.ag to v*re.,ü t}te pbnalty:loo19 lt.,
Neirt, 'the a.stoeiale'Judgä;,and,l'ap! the'irreslding J.udge express oralll the!.r
indeperident,opin{orrsi, Ugually:ttre,latter tvd refer to the.oplnion cf 't}te 1eindeperident,opin{orts . ly: the, to the.oplnion cf dJle lega]
officer end rely oq ,his oplniäni' I Judggs have .a .right, ;ü9 :@(e;ci.s.e an. lrdependenü
Judgqgnt, ln deüärnining ;üüe -verdiqt 'aiä sentence, ;b.uü in -actrml practl'ce ühey

'1p 
15r üctrlreda el ?r.

"ti ' , tt ... ! . '^ t.-1. ,

-!tLä)



'follo,vr ühe opinlon of ühe cenüral aüühoriüiee, K,rnite*e üest,ified that he didnrt
lorow l:f ttre nqtnbers of the courü wguld ue cen'surä-?o"i-i'ot folloi,rrine ttte recoäend;
e.üion of the cenüra-L zuthoriüleg bec,aude.,thgt pmblen he.d neirer beei pr-esenüed :
(8. 39' Pp 24r 29! Ex. 36, p:.I+:li R. 13?). :'.,tt 'ttt" "oraärr"öu-of ü .ludqes in.
the -NeLson :ind Auguna's, case each voüed for thq deaüh penatty, (6t. ff )l fhte, ..
eont?rence or recess le.süed. ebguü !,en-c4 flfteen nlnutes and ühe Jüdges rdturndd
!o.Tu courüroon 1!.abor1t 4:30. Igggsftg announced üo ttre:'ae.terdant,s thaü they
had b66n found guilty of, a1I, örirnlnal facts and. Lha.t l*rey wene senüenced to death.
@ expfained ühaü tltey.were found Cuifty'under rriliüe.ry ].a.w'of 

'ühe 
Tokyo, osaka.,

and Kobe air. raids+rr;[Ierrch 19i.5s.and,,as a resuJ-ü nany civJlians were kilied ard-
rnrch private propenüy deslroydd. 

-'. 
He 

'furth.er "-sta.ted 
tüaü they uorrld Uu *cecutäa..

*go"qnF to "r5Iiüe*y re_guleüions (Er. 6; D<. 8; nt.' tl t p gj O,. ZB, part If , p Z)
Thirrsbaternen! yes üranqlaüed,and Nelson "viggrowly ptrotested bhaü thelr acüs-wäre:
rpt in violatioh of Interna.ülona.tr Lgw or niliüary larrv, but v{ere according to order6
flon- thefu. sqpexior :officeis ,and 'they. rra{, no .oiji"i.r:"erf.rsrüiiiiy'in ägara to
the bornbing pollcy of the Unlted Stefes (Dr.'Z?, pp 8i gi'trIr. 28; pä.rt IIr-p 6). t
Mori (8. 9&; &. 28y,pa1t IIi p fl.testified thäü-the-fliers ',yerä'found näblguilüy,,
by.ühe:corrt of tlte: alrrro.i.ds fron Decenber f944 to.Fobluqry. 1945 and the e.ii 

- 
.

ratds oR,Tokyo, t'he firsL oharge, buü weie found gu5lty of the secorfd anA'ühitd
che-rgeo, tf e.bo.nbing of Osaka a;rd Kobe, re-spectively. Throughouü ühe proceedrr-rgs,
of the nrl-!iü'äry' trlbunal $Ebgfe was pfesent ln the buildlng in which the ti.laJ.
was held (W..2?; pp 12, B). -Tqnediaüely afüer the trial- öeiya reporüed the
outoone tc Obaha{g (Ex. 38r'p 5), A!lnoon't}re,ü,d-e;. a farewffi}.rüy vra.s given in
honsr,of olgli_elg (R. Z9; h. 38r,ä', 

?1, , .
Applovsl ef ühe- P-e-qüL-9en.!-ege:'

lnnrääta.tely'aiter bhe proeeedlngs Ono orderecl Lt. trIiniarni to be
presenü at ttre execüüion a.s nedical.-offlcer.- yff**g reported to'Kg1i-t-etsg ühaü
no new evidence hact been presenüed and bhe.t tht:Aäfiüifanüi accepted*Eliä@becu-
äionts charges .agafnst then (w,29, Part  I I ,  p l i  -Erc, 36r 'pp 17, I8,  19),  i ' t
äbout I2t3Q ÖAi:lg delivered üo Kuniteke an executign _order, r,ürich had'been drefted
durlng.the'noon hour by Shinamura, and afüer reeding the transeript and conferrinq
vd-th Ogivg, &lilake plaqed his seal on a dupllca.be copy ea,rd had Uchiyglgrs ad- :
JutanE$E'-iü@"- sea.l- on Lhe originel. iThu u*""oiion order FtäbäA'*bhe daüe
of t,ne äxecfü6i:6tt not tha.t ühe net[od wes by beheading becaüse ttra.ü would be
nnlatrful (Ex. 27, pp 9;'10;.Ex. 36, pp 2a-25t k. 38r pp 61 13, I4). The cor:nand:
ing general is regulred, under regulationsl üo exarnine ühe reccrds before order-
lng an execuüion buü under,Jepanese cuFton, if ühe evidence ls ühe same as had
been prev5.ous];z subni-t,ted, tÄe_ executlon nay be tirdered wiühouü a cor:rpLete exannl.n-
aüion. The concrardlng gene.ral-can recluee ühe sentence but not order a re-öriälr
SLnce'the co.runa.nding general has already approved the dea.th senüence prior to
trialn tt ls nct custonary'thaü h€ reduces ühe senüence efüer trial bo llfe im-
prS.scrrnenf or less (u. 39t pp 26t 27i R. L37, l,]ry,2).

.r,t e.bouü 1300 on J-B Ju15' L9l+5, &!3flighl receiv.ed the ocecutlon order
fron Oglya and bhe execübion deüaJl ä.ssenUied@!'orted by truck fron oseka
Casüle Uo the Yokotrrar'.ra. firing grorrncl and arl-ved ühere about 1430. Jusü.prior".
to th€ ilepe.rüule, accoröng to ste.lenenLs noade rby Naka"richi tb Ya.rna.gani. (8. 39r
p 1O), Otähera'U6fa nekarnipltf tctrDo iü splenctiafyif5f5; tt $tith coura-gett end
OtefraiaTE[Fed ttrat-ff-he-läd not been transferred he would have shovrn then'
FdüE@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@n-fecüly it'could be d.one. Shir:ranura'(ßx. 27r p 10) a.nd }hüsudo (R. 108t
109) dld noü rerernler a45r süaüerrenü nade by Ot?hara aü ühe bruek"prlor to iüs
depärtgqe, tlnder itre supervision of. 9sitrg aFlfficutor, NakanigEl-ordered ühe.
guärds üc. decapLtä-üe Lü. Nelson and S$Iugunäs r,"iüh swords.-Juand Sando struck
,Ihe neck of Lt. trlelson wiüh a su'ord Uivice buü falled to seve:: hls head"ccnplete-
1y, vn-ereupon Nakry:&ll, ordered guard ldatsud.e- to strooü Lt,. Nelson. In co-':rpllance .
vältt tttis äre.eFltitaTffia shcü Lül ttelson twice ttrqough'his. headi .Grard Matsul
struck Sgt,. .r-ugüna,a once with a'sword buü fal-Ied'to sever his head cc,npletely,
*h;;eupoi r,r"iitit"rri orclered t{aüsuda üo shbcü Sgt. Augunasl - In conpliance,.wlöh
trrts' oi"aerl@..shoü Sgib, 

-..tugnnas 
ance thräugh the hea.d. lhe bodiea were

bur{ed. 1n än un*arled gravä e.ü ühe pIg.ce gf execüüion. .^.LL personnel presenü

were instrrrcüed by Oelä and !t{(-agGEL üo .sdinüain abscluüe säcrecy e.bout ühe

!fi23)

t
I

(p 16, Uchlya:ra. eü J, Ca.se

t
-.



F"lA:l!:(bc,_?r^p 1; nT:'9t p 21 8x. :4, p.lo; Ex. 28, parr II,:pp g-LLi &..frr-
Parü III; pp 11 2; F)ri, 3O, parüs f and.If; D<. 31i nr. '3zi W.. ig1-W,3hi F.x;'35,
Parü rr)' ., The plgce of execuüion vlas ln e secruded spoü (Ex. 30, parü r, p 4).
94{g üestifie-d ühat ühe segond owgid cuü gf NBlson wae trieh og ttiei back'ol the': i lÄj/-g veovslctl t/I l .tu l,Itrt öt,$eI.t{l 'E'YtOI-q gqL gr lYeISOn.WaA nlgn 9n üne OaCK O.L: Dne
head'and was about two sun lgng and.one-half sun deep. (Ge giln "qu.l" IrIg 1n.).
She first crlt was fower qn'his heck. Augufes. uas quü below'ith€ collar äbout üwo
gun long and noü very deepi Hg finthgr testifled thaü af.ter:ühe e+eöutlbp he re-
i:orted üo 9!,g$;g ühaü ühe .beheadl4g had not been a cornplete 3uccess and. Oba6ara
neplied.theü was noü.goo{ (px. 3e, p T). At lgoo,on the ntghü bf ühö t8tffi-f---
Jnltrrr KHqiiqEg w.ent üo ühe residencp öf üchiyana and repofted,bo hi.rn ar-nong other "
things ühe fects.gencel +g,qe tri4r'ercecution and bürial .of ,thd f-Liers (nx.'36,
pp'2Fi 26). Or the norning: of July 19, Lgl5.Utnaol rerioiüed üo Ons'UhaL the
execution had b'öen earried auü by betreadlng and ttBn by s!-iooti.rrg-äd .rm-s üol-d to
record ttre .da.usg of 'death on'the death certificate as'rrexecution by shootingrr
(Ext e9, Par! rII, p I). üIinan! on cross-exarninaüion (n. roO) tesltfiea.*rät une

9g.yg, their bodies were cremated ai -!he place of exöcutlon and were briried in
iwo lrooden.boxes. aü en unrdarked spqü on the edge oi Sanadayarna qilitary cemeüery,
Shimamura, Mabsuir'lfabsuda, Sr:.nda., and a few oü.her guard.sr. asslsbed.OCivä in
ühis aüüion (Ex, 7r pp 3, hi  M..27' ,  p 12; h.  38, p 7; Ex. 39t pp 7, 8).  Osiya
pasi laüef questionqd.by @, and Ola.!re.,ra as to r*rether argt srword m3f.ks remaihed
on the bones of the f l iers a.fber-cremä[ion (Ex.38, pp 7,8):

two..fr.|e1s $gg a; a resr{J!.9f the,gl.rootqg. .Ol,t!9 }9trr'of-Jut-y;}91+5, Ya{naeani
arrived in Osakal üo assr:ltä ühe pos!-t,ign of chief of the Lqgal Seötion and'r,ras
!o1d,byOt-ehP.e thaü. the- naütgr.qf tt'. Nelson and Sgü'. Augünas was completed
(Ex, 39, p 4). A few days afLer the trial- ttre cLerk. Shinimura. prepered the{Ex, 39: p 4). A f,ew deys afLer ühe tria.l t&e cLerk,
recopd of tJr6 proeeedings of the üri.bunal. and.!he r.etr

tolcl'. by Ol_qhal'q Lhaü',the-, matter.,, of, L! . Nelso4 : and
(Ex, 39, p 4). A f,ew days affer ühe trial tlre cL(Ex, 39: vrv.r t t  v l l&r l@s qt lJ:  "y- vu vl te

lhe repoq,ü o.f the enecuüion and
p-repered the

secüred the neiess{;r sisnltgres (Ex.'27i,p 11).' gitfiyu* ordered Yartragiini on
or abouü Lhe 23rd, of, Augusü I9h5 Lo gxhumer' creeiater,l and Febgly the remaj.ns of
Lü. Ne1son and Sgü. Augunas. Rrrsuänü *o ühis order, under the direcüion ofLü. Nelson and Sgü. Augunas. Rrsuänt *o Lhis ordeia;'und* tdg

QqngF-alneng:

Eqldbtt 16. FireJrv Atrn'ents Af9:
I

(ft,,,shoula-be ngted .t.hat lhelgage iiuintrers'lieel3aftg1 bet' o1ü-L91""
to pages'of tftä rxfiitit). vprlous- grdersr:'rägute.tiotts, pnoclamatlons- end rdli-

iarii*"'p"ttuio-rog io.trt"'trial .oi *pmi eirmen gl:q"^a ,to.h1T.9"13!"9-T:,
;;;ejä.i"iäir;ff .üip"s 

-ü;;"iü:ä,iliia 
at. &iqerenü- dnüäs' are, f n3|oded

'  . _ :  .
. ' ', ' 

Äfter.-the'terrninatlon of ü,u 
-r*". 

fuhltätte ree.d Lhe Potsdarir Declara-
tionn and according:to his üestimcny, in ordei.6-Fi6täct ilgblt#, he called a
conference'vürefe.iü vrers deeidpd bo'corrceal ttre'fe.cts and repor! ühaL Nelson and
Auguna.s had died in a bombing raid: ämllg&g ordeTed Yapagami to noüify .all
pers.gns'connected. ttti.bh bhe case'to so sta.täIf tney vrere'quebtioned. !S-i-:fegg
$'as'nöt:told of thrts.plal öf, concealnent'untlL the first,par! of Decenber L945
(ux;36; pp 28r 8,3ö; w.39, p 9); Eg"r-t-qbe (n+. 36;' i ed) an$'Y.araagzuai
(tut 39r p l) boülr indipa.ted tha-t thls eonference wa.s held b'efore -Ug[!.ggg gave
ttrs orO.än to,exhurne;pnd enernFJe ths F-oCies; Riibuant to ühat or.deiJf6^sE-wi'ltüen
süatemenü's weri:'iä1.ven" bil'KqalLaltq; glalerpi Eggllgb3, Qglfar, Sgi"li, Vr.ltr _'
Shlmamorar*'!,laüsuir'SandarTfäf,s-[dä, il.Iirianlf ana tan-jeucFi fDcrAr 2' 4, 51 6z 7t
21r 28;299 3Or 3ir 32r 361 37): So$e 9f these-sta-üenenüs wene lntroduced in
evidenöe, Uut, tn-möp.9;lnstancbsl a, laüeb and coriecL sbatenent',was introduced.i
About thä tönth of D-ecembe", UgbiyC4a atüänded n "änfg""nge of fosner'rnembebs '

of.:ühe stafJ,erd [*git-akg aäv$ä-][ä! i.t wqs'ttre oplnion of ühe D'atrobiliza.ülon.
lfinieüny that tfrer6Eä.nent p]-an wa.s unvrj.Jgi hnd instrucüions t{ere giveir-by
the Cenlral Dlstricü Dernobilizä[ion äea{qqer:rbers üo reporü the fhcts..- ]l-c-l,i,ngg'r
uhsl was piesenü at. bhis meeting, aglrc,l'bhrt. the concealmenü plln nac 'rnwi-s-e,

and ga.ve insbrucLions ttraü tfre=ita:: for corcea.lnenü be cancelled and'ühab all
inOiülauats üell the üruth .(Ex,: 3?, p !3). Uchiyatna in hls. süat,snent glven. on.

. ttrq1?thof December L9t+5.1nx. l) äfv"" the TEüs f the case accuraLe\y excepü
ühat,he üesüified that he. o,"coiion r',e.s by shootlng. and- $99s po! ge3!.ion the
behead:ings.. !:[ori tesüified the.ü in Sugarno: during Maich 1947 t'hat Uchiierna was
surfrlsea the fliens rryere beheaded (8x,.28r:Port III; p.2; \:92).- y"+i{TF .
alsä asked Y"+egärof in Sugerrno yvhe.t .üe knelt- a-bout ühq behee.dittC_nd staüed ühe.t

---'he had not.fre'#ä anyöhing-abouü thp beheadir€.offlcially (D(; 39r'p ].l+).

ffi;i;1ffi il;#;.''Gä'ä öqJläigo (üä-*d i.l;.C* rff.ltüary Le.w (p t*),

(p 1?, Uchü:sa b!.?;.,Qo* #L2)')



whlch'was a.ütached !,or the rr0omntunicatlon of .the Hanrtl itg. of .Captwed Bremy Airtqen
{p-3)r'as an_'exami:1e, appqe.rs to be ühq foundation anä ätfroriiy of subse[uenü'.
grd_e1sr_ 1ee1]güi95ts pnd proclamaüions.- A iegulaülcin, de,ted. LL i'ebnuäry l|+5
!p.le, -I9r.2o)''ey:? ühe Fifüeenth Lrea Arrqrr, ühe öonroard'lnr,olved heräin, the
ituth_orlly üo e.sü,abllsh a !fi.llüery Digcipllne frlUunal rtrleh shalf enfor:ce'm:ffteiy
fegula.üions perüaining to the punlshrnenL, of eneq5r alrmen .as sbecified by the
9el€qpf_qqge$91n,,-S;üg-0-e-f.'Hgj - .t?rls;J.,e,-tter räsdaulon apFffion--p$JE-and .
Ls s0bsüäntial-ly the-.sarng.as. the ttllrff !{llitery Lawtt (p 4). $erüain regulabions,
P 19, l-5, bf ühe Finsü Genera1 l,rn1yr..are included $flühln tjre exhibiü.. Iq has beän
Ito!,ed fbon the Cerüifica.Le, p,12, thaü the.rqgulatLons,perüaining to ütrd sanoe
oubJecü ms.üter of .ühe Second Genera.L /lrnry, the high64,conm-e.n{..of the Fifbeenth'
flre4-,iirny1 tr€r€ desüroyed.and'its regule.üions $iere.the sanö as bhe Fi.rst'GeneraJ
lrnJr..:T!g regulations appea.rlng on p 1J-is substantlally ühe: same as the rrlri].itary
Lalrrt (p 4).. the second r€gulatton, p,15e,gLves the trea.Army l,6liüary Tribunal
Jurlsdiction qüer enemy eimen caplgred 6y-the ,rrea Arny. 

'fL 
shorild iurther be

noted ühat.the Second .Arnyts }{ilitary lbibunal regulations ryere distributed in'
iluly 1945 (p l2)-. In tfre Lnsüe-nü case the alleged ects of indiscrimtnate bomblng
occurred in l{al'oh f9&5 and the trlal for qaid offenses' }tas'held on ttrq 18th of. '

ilrry rgrrl, -rg trreräräre .rop"..r" that the.o"iur"trä""toi.if r"ür*fy rgai (p i6,
19, 20) e.nd,the 'rlfiLitery Law ConeernLng l;ir Raidstt gqtqblished by ttre Gsneral
Connnander of bhe Defense e.re applicable regulatiöns,. .l.pp.1iqab1e, hdein, are
irlso the tfProclema.üion of *re öä:iuneincier in-Chief. Generäi'Itefensä'Comtnanä.t' p 6:
imd.l'r:r1 Secret..Order l ' lo. 12891(p 11)r the,id1,i[e.-fy La.w (p'8') proviitäd Uiat'it '
yould apply tö..hJ.l:'eneny airrnen'nüo fald japanese tbriit-ory and theg'pgnishnent
wqula be meted:out to aII'eneny ainäön,-r&o;ce.rrl,e$ ou! benbi{rgl'sürafing and'oüher
eeüs rvhich trrfliq! ce.sualüies on c!,vi1ia.ns,'a.nd.däagg to priv.h.Le" properüy whiöh
lra..oq nr-iIiüary, signiflcance, except'for uäavolqa.Uf g'casei, bonbi-ne end tüpaflng
fion-nllita.ry objecLives; anJr alrocioub, brutal-.act,s i,rhlch'disregard humanity.'
Peath, by.ftrtr€ squad, vras provided e.s the ouriishrnenü, lnt thisr'a.ccord5ng.üo
-oirqumsüaneesr; could be changed üo imprisonqenü.f,oq l-i{e.or for not }eqs bhel
J-O yee.rs,.,The.regulationg under ühls law, (p'18, l-9, 20) provided för a rtfll iLary
bibunaS- 9f .ttl:ree Judges .nominated hy the Conmander of the Fifteenth'.'lrea Ärny;
fha.ü,fhe judges will- ba Lwo combaüanü offieers and bne'Iögal,offlcepr and ühat
ihä Ctrief of, fhe Tribunal of Colnmpnder of the Fif'.Leenth .lrea Ärmy may withhold '

the execuüion of, miliüary punishnenf. It is furthen provlded (p Z)'that. the

fegulatlons on'spebial court-rnartials of ühe I'rm)r Courü-Marüial Law will appi-y;

9!,hgr_Qh1,-brü."_-!etr9$1-c€d:

Fhiblts 3A and Br Photograph.s of the nrynes of.� NelF9n.,.'and 
l:ugonp-s ecratched on the plasLer at ühe police statish

of Koben Japan.

Exhibibs 3C üo Gi Photographs'.of the place of burlal

arid charred remains of NoLson and.;':.ugirnass

Exhibit 13: Service Records of I.,t; Nelson end Sgtr' .fiu$tlnäsr

ExhibiLs L7 to Zlu, in"f*f.ru, Personal and. miJibary '

histories of ea.ch of 
'ttre 

accused;

Ja-nes.B' Lynd, Cap!.' lE, c,[|4),..Chief, oseka.Brench, .SC.:.P legaf

Secüioni üesüified thaü'he fräA Sapairesä i.rrlhorj-[ies maite p. $ürvey i-n connecülon-

fdih üh6.daroage done during the air reid on-Osqk4 and Kobe.' !?re vdüness.c9ul+

not tesüif'''r.-taü ;; ä;;g;a t*c"pt, fnoo hi.s införmation soürcegr This inforrin-

tion.ror" obtainea iro*räity.end iron qtresüloning:people. ]!tn-e;s 
requested-the

lnf,ornre.üion,on lugust, L5,19i?, ana.ii *o"'proauäeä.fru$rsü LJr- Lbe and 17, 1947

6,-;;i:roö *a-"iit"*"-i'iuiät"ix. lo Lp 43r.inclu9|y). .lased."!?l-iqo*aLion
äutaineo fron talläng'üo people enätouseFellon'' this'wiüüeäe bestified the-ü

indusüries in Osaka. and Kgbe *,ere in evFry'werd-and lfltl and in each- secülol 9f .. .
.üh;;itil-tr,"t:rtr'-[y;r;;;; "iine, rt"*ät-<t!s!roye.d vrere corüiryf tro.re-ana-fe'cLorjr
and üh€,.l;hg lra.e not"täfa v*rethen;ühe hone fac,lorles ned,e.9oq1od1!t',9ooot.or wer

naüer ia}s. .Witnese.1dänü1f ieasu1ärJ*p"."än9'ct i r rgüheäe. l rag9topsakaan$

#r?3)

Iat
-.



nap,of 0saka lndicatlng s5xtgr of ühe'J.argesf'irdusüriesrinrOöaka. Ethibit 43 iS
a l-ist shpwing 32 öuü of 2O7 fäCtoiies dqsLroyed:or parüiaaly damaged in,the air
iaid of Marqh 13 and l\, L985,�,. (See also R.2551 256),

b, For the Defense:
i

^ The.defense inüroduced- Lnto euiderce aJfidavits from residents of
b""'irn (c U"g) and Kobe (o f;te ) for thb pjqpose of sh6r,4ifu:,.that'these..citi6s

factories tvere'desüroyed in ttlohe lived. Obher äff,ia.nLs üeEtifled ühat- sornp factories tvere'desüroyed in ttt

ln which they lived büü these in number were .snal-l- in öoraparlson üo the loss
ptbot privaüe pnopertY.

tvefe bonbed'indlscrininately. Fron-tliese ,affldavits lb appears tha.L in the raids
bf L{erch L3, Ll+, L6 end l-7, L945 äany shrines, hospiüals,a.nd private property

lvere destioJred and lü[eü a ilarge nurnbeF of peopJ-e, no'n-conbaüe,hüsr'.were ki]-led.
t h e a f f i € u i ü t . i n s o m e , o f . t } r e s e _ a f f i d a v 1 t s ü i s t i f 1 e d ü h a t n a h y . o f b t r e a r e a s b o n b ä d < '
ifuere commeröial and residenüieJ- secüions .of ülre city;end bhat Lhere ulere no fa.ctori
i-es or'military üargeüs. Orre affidevf[{C-13) tfre e.ffiant testifled thaü approxi-
üra.tely"L@ ouü of l.O00,horaeg destroyed were farni.3.y factories in ühe area in whieh

area
of

) Tadao F\rhrkarl, a. wiliress for
official regord of June 1945 uttich lisüs in
brüy däsbröyed in the air raid of Maryh 13r

Düibib'H, a telegrzuir fron
duced in eyidence by thq defense. This

ident,ified Exhöib Er m
Osaka. the following prop-

parüialIy aamo.ged
parüially damaged
parüiaI1y da-naged

bhe defens:n
the giüy'of
u, \9h5.

Hospiüals 21 üotally destroyedl
Doctors t offiees 4L6 üotaIly destloyedl
DentisLs I offices 29? totally destroyed,

' Nebuüsuga Shindo, a-wiüness for the defense,
bhat 36 shrine.sr 268 tenpiles and 261 'ehürch€s1. a üotal of
parü1a$y'desü:oyed in Osaka tn the äii raid of March llt

of:Ja-p.an-uould become r:nore end noie fierce (R. L73-L75)

--' Akira.Haruki6.1nii..'a wliäess ior. the ddfense, idenüifl.ed his affida-vit,
D(hib-iü'Gi which süates ühe.b he absisted'in:bhe inlerröga.üio-n of N*son and
Lu'gtrnasr' [*i"" a.t ühe Osaka Kenpei-tai headque.rüers, 9n or abouü ]-8 p.nd 19 Merch

liötr On qn" first occp.sion Major Yemonaka questipned then in reference to mili-

5s3yoperat ions'and, ' t ' t re; fLiers 'äiatrot 'g ivesat isf ,b 'ctor '5 'Answers- ' -Thefor lovf lng
de.y thä inüerroga-törs were Lhe wltneSBr-Shi.nrlz'u and Dfasa'noüo. Nelson stated in

tfrä Urtettng thäy were Lold üo bonnb Osa*a and ttre Kobe seöbors in respect öo the

e.ir .raids oi 0""i." and Kobe. respecbively.- In the brief ing for each of -these.
nissicns no military tärget.wr.s:mentioned. Nelson üre.ced the rouüe'e.nd course

?or e*ef, air raid on -ne.ps. il.ugunas süF.ted üo the .wiüness ühe'L a.füar Generel Le

U"y ü".a.u"en ur.""iäft;ä i" tträ pacific theater he heard a r'uror ttrat the bonbing

7
9
l+

ihe witness further testifled that in cgrte.in sections of the bityr-no factories'
were destroyed,änd in oüher'sections faätories were destroyed (8,-i63-L67).

R:fiuehi Ozaki, a witness for the defense, id6ntified Ft{hibit-F,
infornatlon taken'from. officiaL records, rürieh.lisbs by secLions of ttre ciLy
thaü 111-'school-s wuru änmaged or destrofr"a in ühe air re.id on Osaka on }tre.rch'1J,

U, L9b5, :

üestified from a $rveY
56? ,' wete totP'lIY oi
Jh,'\gh5 1n. r7o-u3).

the Xtar Depa.rbntenü to CINCFE, was inüro-
extriuib, taken fYom offl-clal records,

6üabes üha.U on the air
Itrarch 191+5 the üarget

ralds on öseka'ön
we-s the rfbaä afea

rjl-il-'rtturÄ LghS and Kobe on 16 ard
fäi eash cltYl I?re erhibiü f\rrLhe -

L7

süaüeg tha-t incendiery bonps rqle

I?re deföns. obj*t"ä
honesü difference of oPin-ion (R.

: . :

used in'each of the eir reids.

aad the'prosecution eoncedes ühaö there is an

]J6; ü6r'-nil u a pörtlön'of fhe üranslation

st  7 t  Cäse' { I23)



pf rlrmy
Fand the

Segqeü; Order J.28g, Exhtbit, l.6r' p. 11,
pub-Chief qf ttrg GenglaL Starf;

lssued by the Vice trIinls
21 Februa:ry J}l+l+t,w-hichd3!"4

of t!äf
bates:

irlhergfore, ii,ie öfecüed Lhaü the ceniral auühorities
be cpnüecüed ttroroughly beforehand ln'such caees-, e.rd
also thet the executlon öf caplüell- plui6hnenü'ln such
ca.ses be withhel-d unüil insürücbions'are reöeived from'
the cenüral aütÄorlüle's;n

fhä def änse'_lntinoduied' l"n
uitrfch strbes; in rei,pecü,

"oia*"r. fihfUit
üo tha.t portLon ln

.  j  
. . .

putrtstunent :lÄ :

Junlcki Banno, e! forner Lü .. Col.

nIü ls desired the.b ühe cenüral authorlties be adequaüely
'lnfornrcd in advancej and thetl.fultherintre, 'ln case capiüal
pu:rl.sh$enü :ls :conüemplated. ingüructions be avalüed from
lhe c enüral u.offiffifirlftlncr.ers coring supptieit) ?

Ir,a'rtranqlatlon of ',Secreb Order ]..2$9t
dis$!, the'followfug' '

Ir. aF distinguishe-d flom..----�ihe ,orrS hele-
,objecü .to. the 'introduclion of ,bülbit
wasr,lntroduced thaf -the translaüioq 

' 
-..

ÄTl$.'ard, thaü they'unuld subrdü at .a_
L28? preparedi bSt the language a(pert'

trnnsla.ü.lon rlas nevef i.ntroduced Ln

: , '  ' :  a .  .  '  : r  .
qf the Judieia.I Section of the,

for the defenad. Th_e gisL-qf his

Wiühout conce,Jing'the ,acc{racy of Exhtbiü
.üöfore introduced, ühe prosecution dld not
I, the prosecution süaüed at ühe $.rne fp-
pieviouSly zubrnitted had. bgen .prepcred by
lroper tjne a:Uranslatlon of Secreü Or{e1'
pf ühe {ll,tdrr MinLsüry trlals (E': 237). Ihts
FTidence.
I

IIIFJT

ja.pepese'Anny- eü' the ry.er trlinisLry, üestified
pertinenü tesüinony, ln respecü üo Japanese
crptur.ed eneEy i,irmen, is a.s follows:

Egerny Alrlnglls ;'icJL: Under the Ene-ray.$f:nen!s ncü, enemy airngr.t
ere tried by ärnll{Effi dleEipTine ütibunäl. The proeedure used before ühLs
nil-ltary üribunel ls ttre same as the specieJ- coüfü-mertLal trnocedure as set
buü ln the Japanese Court-l,lert,ia1 Ma.nual (Ex. 16r,p 2).. General and sp,ecial
courüs-rnerülatr procedure.is esteSlished by.1sg1.Ia,tion enect,ed by.ühe Dieü r'-nd
ühö !,flLitar}r Dlscipline Conference'is este.blished by:Executlve'Order under the
Enperort's cärrnand'äuühoriüf (n, t63). ,T!e,Presldenüe1 under the specl4 !.ourt-
martiaf procedurel ls ühe s&qre es the ..ii#rj-can appoint'lng auühoriüy and ühe
Chief Jud.ge is ühä sare as the Presiä";t ;i il lÄäri"nn lärtt*ty cö.:utr.ission
(8, 176). The provisions öf the ldrliüary Trlbunal Regulatloris for Captured
Efiely Äirnen, Pros. ffi. 16, origtnaüed with Vise Minisüer of trTe-rr Lü' Gen.
Hyoüoro Kimüra (n, 177)r

. t ' The cenüral e.uüho:itles, who nrusü give direcLions bdfore p"o""bding -
in t5e,cese, refer td'the w,rr l,{inisLer and Ghlef of Süaff,. A requesü f9r e.pprgv.al-
!o pioceed rnusü be subnLttüed üo'ühei{er Minlsüer-beforg trl"J errrd noü afüer üriaL.
Approvel of ühe eeriürpl authorlty is nob, necessary after the verdict has'been

öä;"rn""a *a ttru'defendanü:has-been sdnüenced'(R. U?r11?8; see E. 16, p r1):

it i" nob requlred, in'cege of a deaüh FenLence, the.L e flrlng squa.d_be.used buü.
oh" ,narr,shooting tie defenda.nt is,sufiLclenü (Ri 129, 188, L9ä; Jee Ex. 16r -p d,

|,rL. 4). .Under-ArüicLe 3 the con'narding gengfal can reduce'ühe sonüence and,
under /rtible 5 he can suspend ühe sentönäe (R. I93t:'lx. 16r.p 8). ihe Emperon
ls the onlf-lndivtdual thaü can corqnute. the senüence (R. 182).

icable to tr4LlüarY
st A Jepanese

ühe sal:le :ruinner as a. capLured .tnerican. Provlsions of the

la:rrr applica.bLe for ttte' ürial of

rrrä, .proviarng.the.t a judgmenü nay be revis.eö (n. L8r+r':-99); ,,rtlcr-9 473t P,ro-
qidihe thaü reüriaL meü bä,cle.iqreä'for the'tenÄftt of 

-an;one 
senüenced üo the

F;JEy tR. iee, regt;-,''tt'icie-38rl;-providlnsülret, üh9 gib-s!{rne J"99" sn"ll
"show the.evldence tä'lne aeränaanti(ä. te6, fgg); ,^rtlcre 105, plgviding that'
:ääIäii*-;;;;"ii,ü; ;4";;;;,-oui".i"-. c"iy'"i [le. ürtal nnoceäq+ss {R.-I87'
i6gi;-i;tf"i-"'fölrt p"onfaftrg [n.t ttt" r*"culiott rvi]-l, be pef.irrea*by the'Prison

l:lFJEleI pI-OUSLfUI'V LIl lrllt, ttöu:tti ;lL4lttlsl clo c: wcryes ss '�

Ja.penese- Court;![arüin1 llanua]- appl{cable to - special-
: u g  - v s r a

coürü-ne'rülals e.re .lrölcle

(p 20riUchlya,qa'et?r Case i;-tZ})

t
I

ffiI untiai .special court-



R
Coninarder lrn tr.u..presence of'the Prosecuüor srd Clerk (R. 1B?, fS9); irrblcl.e 50f;
povlding ühaü.ühe, ?rssLdenü, :or,Commanddr of the Ärnyi will;äcü .iä-dace of. fhe'e, PrEsLdent, or Conmanddp,.of- the riray, wiLl;ägt "ia'pIage of. Lhe
il"r uiniätuf'tn ocecutrnt or'"oupitarne ühe ""nt,*"" 

"'."-Ai'*iö9jj' 
ää.l"ii

!3r nroyiahg ühaü no. defgnse cor:nsel. is,pennit'ted, l-nlspeciai .courts-marüial
lTar lönistqr fn ocecuülng or suspend:ifrg ühe senüence (R. 1i37, f89); arid trüicle
?3r prov:iahg ühaü no. defgnse cor:nsel. is,pennit'ted' Lnlspeciai .courts-marüial
(n. 189). il2ere is.noühing,i4,36s rnrles Lo pgevenü,ühä uqe of wlünesses arid it

Lri,.open'rlcourü and 5.f ühe.prosecutor at the lrial.does irot expilain the
-4.rtlcie 439 provides thaü lt is.the duty of thei prtrson conrrlarrder to

request,for revision tf the accirsed cannoü ü.rIüe (8. I84f I85r IB9)r

r,riüres'ses arid 1ü
ls'custoüary for tJre,gour-t'..to,igive .lts,.reasons foi,ibs,senüenGe, üo 

'the 
defbndarit

(R. 186). :  . .  i  a : -  l

.  . . , ,  ' . : .  ,  . . t i , , . j  
: _

Cour ü-l[a r"t iaI. :lfanua1 able üo General
and

exisü l.:f
exeiriiüed:
offensesi
rvrlüe,.ühe

chlöf:,; $_tgf_!t gegqlaüions do noü require

Ls cusüomarf tJraü eald ,oplnions'will
ä[or go-]frrough th6r0hief of Süaff buü it
slear üfrougfr hfun before belng prdsented

üha.t ühe opinion of ühe

üo ühe. Connranding General. The, Chief of Sta^ff does.,noü haü€ euthoriüy to serd
ühe oplnlon ba.ck.to,'Lhe ProsEcutor for gorrection (8. !76).

offlcer (n. t9e),
'  ' LleI: ,In.mosL.ca.ses preppred docunenüs ere ühe 9nly_evldence inüro-

drjced aü,ühe ffi althouglr ln other cäsus ryiünesses are used (R.'189r r9o); I?re

. , 1 ' < 1 .

;, Sblecti-oq g!L-:lur!gqg: The Judiclal officar prepares.e..roster of
off j-cersava.ff i id-:duüy.andühoconnranäin!Genera1approv€siü;
tr[embers of the cprürü are nominaüed by' the Conimardirg General fbom the rosüer. Iü
is custörnar;r:fof ühe Judlclal Deparünant to select one of,its menbers üo be_puü
on the courü (n,. f9f) o

Disqualif.lcation of Judges: ;l menber of ühe courü is'disqualifibd
l f hehasp re f f i - f n iäFöge ,üed t , } rede fendanü(R .19 I )buLnoü i f
ütre inforina.üion obüa-ined in'ühe Lnterroga.ti.on was }Lrnlted (n. 19?J. Inüerrogaüion
by etri :lntelligönce öfficer to ,obtaln ndli.tarlp rsecreüs wouLd not disqr:alify ühe

a.csused ls always questioned and in case he'cannoü speak Je,paneser_ an i9!erpi:t""
inforns h!1n of 

-ttre-charge 
and interprbüs'e. su,runary'oi atl. the erldence (R. 190).

ttre prbsecuüor !s requiied t,o folloii the opinionof his superio:r.buü- it i-s, not
cust,ornary for'hjjn üo:rde;d"ühe appnoval of ttre Conmanülng Geneal in denending
ühe.deaüi: pena-lty (R. I92, 193);- 'tl itness never heard of 'a ca.sq'vrhere.the,grlve
wa6 Orglbetore tä".triat,änd- aecused,€xecuüed wiühin six hours after ühe dentence
(ä .  ü1.= l - -

Senüence of 'the Cburü:' Each tndiuiduel nember of the court ce4 -
render an irdififfi€.L-m-'iäf,Tot.-!e governed by the opinlon o{.*t Chlef of
Iträ täe"I iasifö";'l n..ireq upon his own e+erience the wiürpss tesüiJled tha'ü he
"ä"fA-i"t ;i*i" it ".t, the court usueuy foitowed' ühe recornnerdetion of bhe Chief
of th-e ldsal SeoüLon ("i 193).

'  " 'Retiew:

Coinirandirg GeiEffF,o
custoniäry'for hln üo
cedure (n'. 'I82).

under special courü rules, for the
executiän (R. 176r'J.7g). Iü ls

Iü Ls not
rerl*ew a

check and. . ,

l : :

.  . :
custoßary,

ce.sei before
see if fhdre is any nisLake iii tne g'oneral pro-

,\ccus-ed, Elt"ro Uchiyarna having been wä:ned of his riglrts, 4ecüed
üo be swoTn as a witness and testlfied ln substance es follotrys:

, He took connnrd'of the. Fifüeenüh jrea trmy ae a Liouüenanü c'enena'L

on Apnil V, iq4l;u'ö"ü.. Cn. iäilt- Con*e.a.the säuühern-hetf .of t'he isrand
oi Uänutt,, "jta inä'f"Iand of SfyLf.oi.u'(8. 19?, än)l Aü firs.L 5.'4v:isions were
urdei hLs comnnnd arn iater.lo arvisio"" (n; 19?). H9 sq91-t' h+f^?l qits tP9
inr*.'ti"e-ä;i;;"" a.s he eryecüed sn Lnväslon-in early iafr or. 1945 (B' 198'

2&L). He aseuned-*Jp"ü"rüäiiy ro"'aeöi"i;tü "f e6oiarnaüö dhiefs buü relled

(p 21, Uch5.yeng.,eü ?, Case #]jJ)

a _ ,P9crll_UcUqtg:{/l9lülelt I .''rt'].cle$ 4;c4 anrl.\ty'are appJ.lcaole üo .general
@., .irüicre l+21+ prgvidäs'tha! lror:nd,s f,or revision
a disqual.i-fied Judge :üakes,parü,i.n tha trlal,.if thg erLdenee,is nöt

flranel
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{affi,bt
on Chief of Legal Secüi.on (accused Oüahp.re.) in respecü Lo legar, matLers, as hLs*
e:cperience ln la.w was Llttle.or none (R, ,f98). urilgu"y atsäipttne we.s a special
luüy assigned üo ttre chlef,,of süpff Küniüakp-and noü a'i'pgular-9ne (R. 2o2)-. He
fLr'sü'heerd'of the y'.rneriean fllebe, Nelson.and'.Augunas, irften r.eports wer.e received
froo Cenüral'Kempet Tai and ordereä,thaü t'hL3-*uu["r tä iranÖea äver üg ttre Mill-
ta,ry Discipflqe Conference (8. 199). r. He or{erpd .Generel Qbahere. üo' invesbigo:te
Nelson and Augunaä pdrsonally.b'ecaus_e'he. belfen'ed thaL this was the .flfet,occasion
ln Japan proper. bhe,ü:enerny flidrs,'$iiuld,o-e'tried ää ttre'.U'as a'prebedenü nlght'be
esüa.b1lshed, he v;enüed an ocperLenced. man to handle iü (R. 199, 206).

Conferenee Approvine Oüa.hara;ts Recommerda.üions for ürl-al and dee.th
sentencer Oüahara, in person, submlüüed his report of tlte investlgatlon, a docu-
iläiffif-eoo.'p'EgeiÄ;'a-boui the äraate of June r94i (R. 199, 2oo). A-confeience,
vtlth'Kunitakö and Oba.harar'Iasüed about 4O nrinutes (4. aO6), 0Lahara read tö
Uchiyana eerüain,imporüanü rneüüors tn tlre.invesülgeüion'and the' entire .report vras
readbyh in (B . .19 ) ' . 0üehare .sa . i d t , l r a -bNe}son .andAugunashad ,c j f f e r rded in te r - �
naül-ona'l Law and r{duld have to be brouglrt befone a l,$.Ilüary Discipline Conference,
thaü proof 'üe.s lnsuffLslenü,to charge thern wlüh ühe bonbing of Nagoya'ard Hamenatsu
buü'sufficien! üo cha.rge ühen vd.üh lndi'scqirninate.bonblng of Tök;lo in ldarch, Osaka
on Morch ].'}t Lht Kobd on.lfarch 16, ]7r I9l+5 (n. t99). U.chiyana ren€rnbe?ed frcin' "

the report'thai the,defende.nts partlcipnbed ln these bolnbings.and ühaü. pnlor_ to
L tn / ,  . ! -6 r r .  v4y5Ye-  r  v  vv rsYe r r r

Japanese clttbs'üpre bonnbed wiüh inc.endiary
tarSr tergeüs; ühat thereefüer .
(R. 199, 208). obehara said

lGrch Lgl+j, high:explosive bombs were used on rui!,itar3r tergeüs; ühat thereeJüe:
Japanese clttbs 'üpre bonnbed wiüh incendlary bornbs (n. 199, 208). Obahera said
suirerlor'orders were not a defense or-cguld be.used in nlüigaüion v*ren süch ordero
a.rä aga.lnst interhaüi.onal lp.iry and irrhunan to a nan of conrnon sense (R. 200) '
A.llfe eentencärwoulö be too llght, a sentence for the violaüions of the lfllibary
Dlsclpline Regulationg, Bl '16, -when 

irrnerican flyers, u!üh radar e!4 sun91i9r
'UonU ighüs, iail.ed to-dema.ge the Osaka'CasüIe, the heedquarüers. of.,ühe Fifteenth
Ärea. -Ariy, lhu largesü'ar"uä"1 in Jepane ttre bil].eüs of tne ZZd and-23d Inf anüry,
the harboi instaLlät,ions and the civllian factories nearby, but inslead in success-
'ive bomblngs ov.er e. vride a.rea ce.used the death of many civlüans..and the desüruc-
üion'of hornes end.pubIlc properül.es. Such acüion shonved ühe.ü Lhe fargeü rras'not

wen though a. few factorles rvere dama.ged and destroyed'rnilitery insüa-LLä.tions, e\ren though a. few factorles rvere dama.gecl
(n. 199, 2@, 208, 239). UchiSrana. defined rnilitary installaülons a.s those dl-recü-(n. r99, z@, zo8, 239
iy connäcUed-rrytth ühe arny endrfactories nal<lng mlltüery arttcles and munlttons
(R, 206)r' Obahe.fa fr:rther said to Uchiyana ühaü ühe duüies of the defendanüs
wbuld neke no cllfference as iü v'b.s neceosary for all rpmbers of the crew üo
.cooperate üo hil the talgeü a,nd ä11 were guilty under Japanese law (R. z1l)' -
ltre wiüness dtd noü ask Obahara abouü other cases involving'Aner{.can alrmen al-
though he'kney'abouL'DoollüüLe lncidenü afid ühaü a part of the crew, perhaps
navigaüor, radlo opera.üqr, and bombardi.er, had bheir senüences comnuted to a
llfe-senüänce (R; 2til. irü ühe üime,of .the DooLibüle Lncident Uchiyana vras ln
Chlne but re6rd abouü.it (R. 2l.5). Uchiyana appruved Lhe reporü by placlng hi.s
seel on it (n,.206) a"nd dlrecüed Obahara to üake ühe f,111 report of 200 pa,ges üo
',r.lar Minlstry for approvel because ühe tllp.r Ml-nlsüer nighü wanL to quesüion hlm as
it uras an inporüanl case (n; ZO4, ?J6). The wl,tness does.noü believe ühaü Obahara
.int,entlbnaffy fretO o-ack fa.cüs bul'after hearing aLl facbs does not belleve Oba}ara
.reported all the details (n. e42)r

@ rlu!rcs!1etE--of- -rer--l9e!g!ry: Oplnion of
Obahara was a@ EnäfiFfG.-ZOtt.?J6). lpproval
by qrar Minlstiy were Lnetrucüions'to the Comnanding Goneral thaü the prosecuüor
may brlfig charges age.insü ühe accrrsed, .Lha.ü if the opl-nion reOge9lef a deaüh
p"äultyr-thet If no-n* me.!üer was brLught out ln thä trtal- and'ühaü i.f the de-
ienaanli were found grrrlty'as charged, then ühe ercecutlon rnqy be'ce-rri'ed öuü
(R. ä1). l?rls staüement, is in coitoinience vvl,üh Defense Exhibit' I, a correction'in 

tr,u üi*il.tlon 
3f 

Eülblt r.9f p 3-1 (R. 236, 23?)

, Appolnünenü'bf Cour! €'nd .Prggg{glol: Obahara was originally
appolnüed noffiEffiecelved his ordels of ürensfer

. on.,luly 1:2, l:gl+5, ühe accused Ogiyd nas appointed; noü irnporrtanb ühaü Obalera
be theie aä.cese-had been firtlylävestigalä erd iC ne.e'cusüomary.üo cerry ouü
irf"f" *tt,tt speed after. ühey rrere prepaied (R. 201, 2-gr 22ot %9\.. Appolnted
courü.flcn roäter of 1O officers enA äepenaed on deharä e.s to slrgtblllty of
lj"agu":(R-. zof, 2J&). oüehara ""co*""näud Capür Ono as Judtclal offl"cer ard

('p 2, Uchiya.na'eb 7t Oase ,f123)

) rcn-YutfÄ
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Ogiya as koseoutor (n; 2L6, 2371 238) and General Kunlüake recordnended Yamma!€
and lfatsunort (R. 217).. ]nEtness <fid noü know tha.t Yatranalca and Ono had parbicipa-
ted in,any mantpr''ln tträ-case before''ürial qlthough he,dld lonow.thaü Yämanaka vras
an intellfuencq offJ.cep (R. ZA7r,Z1'8, 2L9, 238:,239). Tltness made no lnquiry
as üo rdrbthör C4y of the Judges'.had'ani of thefr f,ainilles kilLed or properüy
desüroyed in a$r'ralds.on Osaka, Kobe^or Tokyo (R,239). Ya.nanaka fixed Lhe date
of ühe. trial ori.;Jul.y'tß;l9t+5 (&;',219)'. Judlgs-ere free,to'.ataüe thbir opinions
and are'in",rto nay üo be hindered ln ühetr;ffrdlngs, and senüsrcinB ülre accusedancl are-in. no flaq üo be
(R. 2or).

: :Uchiyama lefü
Oqaka.on an lnsp-ettlon-�trip-on Ji[yf[;Ig4iEnilretrrrne-d--ühe- evoning,of July ].8,
1945 (R. ?f.J-, ?€,O); At ühe tirne he lefü he kna,r bhe üria1 of ühe d6fendenüs had
been üenüaüive1y set on July 18, ,1941 :(R. 219). ,Xrtstrucüed Kunibake üo uee his
naine lri'apppovlng deaüh sentence if: no;new evldence or statemenüs ifavorable üo
the accusä we-re-introdueed (U eOf). If hew evidence ras introduced, Kuniüako
was üo aral,L furüherjorders (n. eOf). Told'Kuniüake if there {as no hound for
appeal or miülgatlon and if the death sentence lua.s given, the /tnerlcan flyers
would'be ef,ecut0d-furutredla.t"öI3r in order to prevent thern flom being üorüured raenbal-.
Iy (n. 2Ol, 22O, 2L; ?J4].).

L talce on Uc l g

ttuniüake on ühe eve on
2oth of JvLy L9l+5 reporüed,-,tha.t no'new euidence.or dte.üemeribs in farror of ühe
accused had been'inürodröed ln evidence and bhe üribunal sentenced then fo
ileaüh (n. 2O2, 2O3). Ya.nanakn'further'süated that ütre accused.were found noü
Suilüy of 

'ühe 
bonbl-ng of Tokyo, ühe'f,irsü chelge, because of insuüicient, etidence

änd thaü ühey ha.d had eh opporluniüy to deferd ühenselves (R. 202" 2O3, 223t .236),
Nothing'was säid abouü the betrea.ding or abouü Nelsonrs proüestlng his innbcence
(n.223,2?J+).. Uchiyana heard e.boub beheading'for thi: first tirne id Sugang
dnring i,tarch L94? frorn l{öri (R. 2O3, 22h) and üha.t 0bahara gave ühe order for ühe
beheaiting (n. Z3O). Kuniüeke dta noü tell,him the l-oeaüion of bhe execution or
ühaü ühe graves were unmnrked (R. 223-).

gons to repel äir a.tteck (R. 210, zLJ-r Zl+A). Miliüery obJects in Osaka were noü,
[he tapgetl of .t]re ral-d of ]derch-Il, 1.l+, L945 considerlng ühe nunber of planes
used, ühe üype of bombs and the way the reid up.s carried ouü vrhich resul-ted ln
rne{ty qivtliäns being kiLled and properly destroyed (R; 272y. T{herr he affived '

ip AprAL, rfiuniüal<e ieporbed the;ü the Cehüral- ^rrmy Headquarüers.r.Ordnance Depoü,
Supply Däpot, l,&rnitlons Fe,cüory (atl grouped.Logether in Hlga.shiku Just-outside
tträ- city)r' the ratlway centerr- the pi6]sr-doeks, v,,arbhouses erd harbor insüa-Lla-
tions were noü destroyed (R. Zlr5, 2b6).

Cremation of the Bodiest Gen' Yarna'ya'ni vras üoId üo crenate the
bodies beca.usffiiiäFanese custom-buü afso ühe rer:rp,ins would be
eaqler to tiandle for reburiei-(R, zh?, zzg). The bodies were'not cremaüed.ln
crernaüoriun bece.ueä ühe spot wa.s-isoiä.bed änd ühe rernains nere in a decomposed
eondition (n-. z3t).

i , Conseo-Lmenüj Uehiyenats subordinaües did not telL hira abolü ccrceal-
nenü plens äsTTG;"GE en offi.cial naüüer (n: zeg). He first_learned Souü
it et-a conf"räncei aL.the iLi bcn"ofhouse on'ühe tzln or June 1945 and bold ühe
oühers to üell the üruüh beca.uge the concealmenü'p1en was unrlse. In ühls respect

he concurrea Ov'1tn the Tokyo headguaiüers (R. 2O?r- 233-235). Uct{yana contacLed

Lüt G?ay and made a truttri'ul ste.üEnenü üo hlm arä tott-hfun in det'alI rürat he '

eonsLdoi.ed 5mporte.nü and ansyrered e.IL quesülons (R. 2O3r 2ßle, süatenent Dc. 51
herein). 

' \

wa.s an

drent thaü Prison Co'nmend sets bhe daüe,

:et: ßaka., the second largesü'clüy ln Japari,
Fmnercial-qiüy (n. 209, 2l-0). MunitÄon facüories

yiere Jusi butslde the'ciLy as weLL as-in ttre ciüy (n. ZfO). Anüi-aircrefü e4-
placenenüs'were Jusü outsi.de the'ciüy; and both Kobe ard 0saka had anüi-aircrafü

5: The vord rrfir{ng squadr' (Page 2
ä*, by riflernan (n., 2h3)' The ste.üe-

üL'ne pnd place of oreduü-on and reporte

(p 23, UchlYana et, ?t Case. #123)
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that tü hag been cerrl.ed ouü (pege 2 of D*ribtt) le l-ncorrecü (n. 2437. The
güategenü (gottorn of Page 2) in frspect to Cornmanarrrg e€n;ai äppr"tÄ"e e senüence
is correcüed to read that ln'.Iapafi the Comnardtns G€neral'cannoü. arprove'or dis-lC' co'irdc te$.':,tö " read th äü f ä' .Iapdn' ihe' doaäärr

1P-*::'3;ti3t".il:.1*poqöauvjcänrtäar-qrJli':l'In"iaä.€' 
"f a .d6aürr-: söntensg he can.

' Comnan4tng General' cannpl. approve'or 4is-

zuspend it (n. ..2&3';, ?i,)+) i

.ütre aöcused. ll65ty*h I e, ü e€,tijrcrrlrr' :fft 6, Def, ens.e
orreredtopoü''üt'{h::iffi ';ä;TJ;ä:L}'ää;"";äGä,;";;ää;";ö-b;,1;;
Co4ai.sslon $phout' "cross or direct ex&nLnatjon. The Comniesio'n properly mled
th.aü':i!wae;uir lö,-tüe De{ens.e to decide if any of the oüh.er. accGea took t}reOhpü'l! waa up !O !4e De{ens.e to decide Lf aüy of the oüh.er. accuseo tooK üle
ständ and'if. they'öd'thdy popld.b'e.subJecü;".üo f,ul-I eross-exünl.na.tlon by the
Proe-eöutlön; None of tfie other e.ccüsed took th'e süa.nd. : . . , j,.Proeeöutlon;" Nb'ne of the- olrrär e.bcuseä.

. . i ^ . + . ' ' � ' , : ] ] ; ' - . ] ] : i ' l . : . . : . . . . : : : : . ; . . ' , . . i � � � � � � � � � � � � � �

It should be doUäd"thla.trbefdns'e Exhibi.t A. 
'A-1,

rv.as inüroduced in elldence by hhe defense (R. ZZ1 ln support of a notion of
ftadtng of.noü $llty ühet nbne of lthe'aecused.gogrttted e wpr crine as cha
rqas inüroduced in elldence by hhe defense (n. 22) ln support of a noüion of
ftqdtng of.noü $llty ühet nbne of lthe'aecused.gomttted e wpJ crine as charged
in ühe-Epeciflcätlons and Btl} of Particular's. 'tb is further hofed ttrab Defensin ühe epeciflcallons and Bl11'of. .'ttb is further hofod ttrab Defense
g*tiUft 

-B 
wos tntroduced tn evidence (9; 56) in'lieü :of cross-'ei'BhLtiatlon of' the

Uchtyrina_ _ .

I^teutenanü General.Uchiyane,r'ührougfr hls qpr-r'lrand funcülons; by hls own

9cüs-q1d !!re a.9üs 9f.tri9_subordin_atelr._was diärged'in subsüanc-g theü he.dlai ,
Speclficaülon 11 vallfqf],a3$
stttulg_if le&al._unT-a$i_

b ön- 
-in'rd- 

FeIEe-ä-ü]@n-l -,tu g,lrree1 specif ic a.blon 2,
'approve unf ali" j proceedings end., senüence

and, Lugunas; SpeclflcaiLonil,lairinese
3r,wil1futiy ;irC:un:avnttg-flU oräur ocecrlted an l$-gfl$,r g$atrr.&lE
senüänce of death funFosed uFon NeLson ard'Awunasi 8p-eciJ'Aca.üion 4.tsenü ähc e' of death.@s-eä- upon Nels-on' ard, .{ugungC't
venläE'and fevlerw'inp-leuthorLtv tie : did'w111fu11y anvenLhg and
- * , i ' r

erd of cerüain
tj49,s!.
üe

' cJrst \q-y!4.71ir6 
-

ng of.NeJson and
speci-

fic affi 
'ns)f qIE- :E@-y-öntrlE[;6mav{fä[-lr-tulns of . N91 s_o1.'and Ayq une.s .

Uchiyana wäs found noü- guiJ.ty'of SpeclfLcaülone 1 end 4, underliäefr, ald ühe words
contrlbrrte to.

1p 2\ Uchlyema'et 7r Case #],23

r!an{ unlerirfullylr p.receding tfie verbs rapproverr e.nd rrorder[ and |tl.llegaltt atd
rfa;1sä' and, nu}iir ilreceding'ühe noune npiäeeedlngsrt ald rrsenüencert in Specifi.?- .
LLons 2 end 3, 'Iii app"arä thaü an anolaly bxlsüs in the ftndtrrgs of tJre ConnrissLon
It, eh-oulä be roüed the.t'in rela.ted epeeiflcaül.one of ühe oüher eccused tha.t the
Coinrlsston,for.utd tträ nilt zuilly of.r-the'bahe rmrds qubted herein. lhe fo!'lowing
corrrenli'ln coimeötion uAtF ttre-l.eeal effecü of th'e flndlrg of 4Qü gurrty gf the
Connlsilodtbf'-'th6 rryoids rrunLenrfullfrr. nfJegalff. and rfelse and nullrr are'alsp
epp-llcabl'e t9 ürq. güher 

'göcused: fn. ttrt-s cesä.nlth Lhe er<cepüLon of SpecifJ-caüion.
lrr' Ogiya and Nakd.nfchii ;.: - . :  

-  -  

.  
: , t  

. , - t . , : r , ; ' , ' ) ' : .  
' ' ,  ' :  '  i l

. f" ri;SU"Ulirg a verd!.et -the obJecü ls to enrlve aü'ttre ,iriüenülon of the
nfli.tgXy -conrrlsslon, äa rüren ühls ixn be ascerüainedr !{ it le corslsLent with
tee;t'ö.iicfptos, sqch effect should be glven to theli.flndtngs as lü11 conforn
to:ttreir:'fntänü:;: In.ar..rf.trlne eü.the fntänt, of ühe Cormlselon,'the verdLcü should
röceive,ä ffüelaf iraühei ttreri sd'rict cbneüi'u-cüion.. lhe f$ndings ard senüehce are
;a i;-b[.ä'bhiririea aJ etriqüd as"a pleadlng, blb are to have'reasonable laüend-
ä*t-"rnl"ö;"tlträtfon." .IiGftoirfa u-e 'bniuruää 'vlüh retror.€rnce üo' ühe drarge and .'
;;;ft"äü;ä"t:-*rJ "tfaAti"L; ttr" prbceedlnss e.t the trtal' Ftd t'he ent'f9'record'
äa fe rvh:p sb- c.ops$-ru.4; iü- is .&ftnlte and cleerly elpresses thi lnüsnülon or

.  . '  .  .  :

)
I
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Ü,,,,'ry;t*-.iirilrit:;iiffi
:,:r:rl;'!7.{

tb'
thm;nfuA

ühe. m{lLtary ürlbunal and l:f oüherwise legal, tec}rnical obJecüions.or mere ln- --
ac-quractes äf e:cpresslon ivlli"noü render {t, void. The rbviewlng auühoriüy ls
rrcsüed wiüh sound legat ögc1.etto1t'üo see tha.ü substenüial Jusüice'nay be done
and no genüence need-bg.ldtjsaptsoved so3.'ely because a speci:ficaüion, ab affecüed
bI the.Cöa,rnl.se.ionts rindtllgpr'fe defecültä lf the factä alleged. thärein and
reasoheblf inplled 'therofrom 'eoäs,t'i.üüte 

a prinlnal offense. - The beviettng auühor-
lüy is not aü^ llberüy .to "indulge ini conJecüu1e räspect,lng the .ground,s, of bhe f ind-

. lngs and senüenbe and üo add to its: terrns by'inference or reference'üo extrinslc
. fa.et$ (geg !i23.CJS, pp liü/r ltO8it 

'a.nd 'ttA lfe'hual foi Courüe-lfartla"1, Us Arn(T,
1928, p ?4u),

In'deüermining the intenü of ttre Comnlssion, upon the principles hereüo-
fore süated; it i's ühe-duty of theiieviewirg auühority lo apply a liberal eon-
strucülon üo ttte findings and"senüence"and:to riphold 1ü if 'congist,ent wiüH l-ega1
t'4inciples. IL appeareltrat ühe Coryrtssion thoüghtr ib was finding al1 of .ühe
iceused grilüy'of e- crfune under. the laws.and customs of war or inüernabional law
or Lhey uontatnot have found then guilfy:tit'the eharge a.rd sentaced, -them f,rom
dealh,to'ühreeiyears, By-fihdirlg,ühe aicused Srllty of the words'ln,.the charge
tidid vtola.tg the Laws.end Cgsüons of trp3tr grr Cornnissi.on ühoughü the asüs as
seö out, in its:ftndlngs were e.'breach of inüerri:aülonal 

'Law 
and thus unlawful. .In

vie,w of ttre'facü the C'orunission'found the accused not guilty of lhe iprds ttunlsr\t-
fullyrr.rrillegat,rr'; Itfa-Lse ard'nulJ.t!, tlie quesülon arises aS üo vrtreüher ühe findings
are-reäponsive üo, .and cover the critrB chargiedll'rrtretherthe acüs of utrich t'he
Corunisslon found Lh-e accused guilüyr:consLltuüe ä'cri.:ne, or whether the findings
end söntence afe so uncerta.in eltd uninüelliglble aE to be vbld.

It'r ldew of U.!re confilcü. ol oridence es to vüreüher Oüeha.ra obüained bhe
signatures end üh.unbprints of Nelson and Auguha.s üo the inberrogaüions reporLs
f.raudulenüIy'änd'as'' 'üo vrheüher or nob'Lhe evidence set out in the variorrs reporbs
prepafed by hirt.were tnuer'iü is glear lvhy the Oornmission found Lhe accuged nob
guiJ.üy of the:rtord rrfu3.pdn. Iü i,s not e!.s cleer, howöver, vrtra.t the Oonnissionls
legal'lntent rtras ln flnding the a.ccused noü g'i;i'lüy of the oceepbed rryords and
finding them'gullty of the renaiiüag,,woids tn the speciflcaülon,and of ühe charge.
In vlew of tlie'ühe.gry of the defense ühat the order, senüence and pnoceedings vrepe
lavrful, Iegal and iralid: under Japa.nese law and ühus legal under inberne.Lional le.wt
the Corirmisiion may hä-ve intended by finding ühe accused noL guilty of the encepüed
words tträt thä oräerr'approvü, pnöceeding and sentence were lawful, legaL end
\ralld only under Japäneie la.r^r.,'In revlewing ühe entire record lt eppears the't
the eccused hereLn did subsüanblelly conply y,riüh Japanese. law. If bhis vns tfie
Corunissi'onts lnöenür iü erred- for ühe ree.bon thaü the excepted vords e.re governed
Uy ttre chalge, ena [n'6 äöts conplaLned of in ühe specifications axe vioIe.üions
of the l-e.ws end custords of uar or interhational lr.w and not the la.w of ar$r one
naüion. T[e charge nerdly indicaües that ttre a-ccused ls ailleged to ha.ve vio]-aüed
ühe Laus arid cusüons of vrar and ttre soeciflc facLs and circurnsüances nelied upon
as' consLituüine ühe'violatlon of intei.naüionef la.w are seü forüh in'bhe specific-
a.-tions. (s"e ä.q l6,nue'L tcir courüs-lrerülalr.IJS ,lrsrsr t92S;R }6tt). Thus ühe

. 
assqcieüion betv:eert ühe charge a:rd speiifiöetions is such thaü the Conmission
hp-s'in 

'effect 
found,the accuäed here'in noü grtlüy of the -:g.rds ilunlavrfullyrtr

nl1l eAaln. rrfe-Lse enci nullrr:undef ühe la.1ys änd cüstoms of Gr. In addltion iü
rn:y S stätea thaü if aLl'.ü.he'speciflcatlons under 'the charge nre fatally defective
ühe charge elso'id1l fe1l.

Furüher, the Corunisslon:nay ha.ve lntended, that its fiSiSgs of noü.
guilty of ühe nords-rrunlar^fu11yrr, rr-111sgo.[rr erid nntrtln did not irnply the affirna-
f,ive iuctr es latful, 1eg51 a.nd:velld, oi Utat'they-were nere-sgrplr1s|8er and thaü
ühe rena.lnirg'rords'werä sufficienü [o i.nporü c. silire or equivalenü in neaning
but signlfied e dllferent or lesser degreä of guilt'.

I

Dlsfege.fding ttre e:ccepüed r.rords ühe Comrnission fotr:rd that Uchiyam.r
(Specificeüfon5 e epä 3) rtCtA iriol"Uu the laws-and cuetöms of rmrtrr^unde:.th:,
öfrr.ree. bv hfu own acts encl the acts of hi,s subordinateS, "in ttrat (Specificabion
2,) h; äfa.roffff"Uy a.pprove an unfair lroceeding end sentence of deaüh against-

.Lieutenanü ttelson ätA 3u"g."ttü;tugut*"1 n*of""tt flyers, by a Japerese tribunal;
6;t (b-türücationf) fr"äfh.*rfirnffi order execuled än unrafr senüence of

cleaüh inposed upon Lläut,eneaL H"f"on eäa Sergeanü Auguna.s; and (Speciflcabions 2

;ä-jlää-iü""ät!' öd"iriu.ut" lo lhe rurlarvful killi.r,s of the sai{ Änerlcan flvens.

(p 25, Uchiyane. eü ?, Case 'fL23)
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fe,W";td' The acüs of Uchiyama in approving the proceedlngs ard senüence of deaüh
of ühe Japanegei.ürlbtrn'ii'änd orderiirg exeätea i;he senüdce qf death are.noü ln
t'hemselves nipla peq se, .To hold oüheirmiee would mean'thaL General MacArühurto
acüs ln apprgvS.ng'aipnocgeQlng,*U'äenüence of deaLh of an Americim rnilitary
comdsslon and, ordqfl.hg'an oxeeuüion' ln .theee warcrimes'üiiale woul{ invdlve
evil'pürposq and-crtdilnal-'l-nüenü, 16s,queeü1on,üo.b-e deüetmined is. rüet'r.er bhe
addiülonel ileecripLl.ve r4ords in' ühg speciftCaüion; as affecüed by the Ccr.nniseionts
fJ.ndings, arg euffi9191t to *+" ü}.re acüe of. 

,t,he,acctised 
a.cnrainal offense,.

In dlscusslng ühe cnriterla. for deternLning ühe collective guifü In ühe'Nurnberg 
ürlals, lb. Juitlce J'aeksonr. the /tmericen ChJef hosecuLor, ln hls'

operdng'staüembnt'said ühe ects of the accused were slrnifar üo .ttro'se thaü would
täst, tüe legaliüi öi. a'conblnaülon'.of cönspinacy.' The acüs'of ühe accused woul-d
conüempJ-aüe ilLeeal. ragthods imdi tll-eeql e4ds .and the crine rrou1d bp' to eosbine ,
rvittr olhbrs äiu--G?part,lcipai,e tE@5rüg]. corunofi efforü, howeveg:Lnno_cbnt

Comnissiori'vas unlavrfrrli buü'ühe Suprerne Corrrü stated üha.ü 'Spec'lflcatlon L uas
sufficlenü to c1-ffii the peüiüiändr.s wf*r the offense of-iEIg1fI& belligerency
under ühe Iäyre andlcusLoms of weri F\rrthen the Supreme Courülfi-dFcase of
Yanashlüa v. St3rerr ,66 S, Cü. 3l+0, 1+4 säta riwe :cprelder here only:ühe Laurfql
pov{er of the Connri$sl.on to tny.the peüiüfoner for the offensl 

{ier8ed.tt
In'sinilet casäs inrolvlng fhe triat of Japanese, bbfore Arnerican i,I!-Ilüary

Conmigslonsr.vtio.'pe.rtlclpa.ted in the,tria.L ärnd senüence of death of Ämerleen fJ.Srers
before a tla.panese'ürlbunaI, fhe Commission found ühe acqrsed gurr.ty of ;words in-
volqlng crinrtnality.' Tbue in the case of Geneal Sawada eü aI, (ühe-Dbollbüle ..
case), the Commission found the cömrnardlng general guilüy of having Amenican
flyeri tried on"false and fraudrilenü evldence and excepted the lprde |tlarolringlytl

and itwil.Lfuüyl. The nenbers of 
'ühe 

Japadese Millüary I?lbunalr.wlüh no occeptlon
me-de, vere found guttty of ttunlarfullytt, ttrrl1lfullytt, trliJrg and prosec}üitgt
without a fal-r trial, cerüain Arner{-ca.n flyers a.nd sentenclng them. üo Qee.th. In
bhe case of General Isayanaya et a-1, ühe a.ccused were found BrriJ.ty of parülclpating
in an rril_lega.I[-and ilfä.Iserf trial end trun].ervfuLrr kllllng of cerüain Anerrican flyers.i
errd ln the ühlrd bria1, Genera-L, Tanaka et al, ttre Comnission found the accused

Arltüy of ttvrlllfuLlyrrr-rrunltiilf\rllytt and trwroirgfuli-ytt conrnitting e,ruelr-inhurtran
enA Uiutat a.trocities-agäinsü !,{a.jor Heuck by parüicipa.üingi in and perrniüüing an
rrlllega}f, rrsfstirr, rtfä.[se and nulltf'proceedlng and sentence of death'- In ühe
ca.se 6f US v. Ito'eü 6L-Case No. 251r noü yeü reviewed by. ühLs ommq.rdr a prol_
secutor and ühree nembelos of a Japanese trLbunal were found guilt'y of pracLically
ldentiöal ctra.rges end speclfications as originally subrnlüüed in tlte cese herein.
The Colnnissl*r, howeveil found the accused gutlty rnüher ühan not gullüy of ühe
excdpüed rords herein. Älühough not'ölrrlLar in respecü'üo ühe facts, the Com-
nlssloh ln the ea:ge of IIS v, Iwasald; Case No. 391, not yeü reviewed by this con-
na.ld, denled a. spbcial plea of the ääfense üha.ü Späclfication 2 did noü consülüute
a criminal- offenire because'theivord Hunlavyfull upl noL contaLned withln ühe^ spec-
lfica.tion. Notwithätanding ühe ruLing of the Cbrrulsslon, ühe proseeutor afüer
consulül.ng,yith the lndlvläualr ln hts offlce v&o pa.ss on specif,lcaüionsr-re-
quesbgd and regeLvöd pbfrnlsilton'bf the Conmlssloh üo arnend Speclflcqtlon 2 by-
"aa$tg thg. word'rrqnlairfü1tt.' Itl9.: Apperer-üly ühe naberrs of täe prosecuüion
süafJ-in'the :above ce.ses md ffihe lnsüenü ease deerned thaü the acüs of the
varibug aceu'sed werä not per se an offense erd tha.ü iü .was neeeEgPry üo'include
in the'speclficaüton lord-s of crlmlnallüy such p.s rrunlswfultt, ttfffsg4]tt, eüc. to
make.ühe ac!.of eg:gh'aceused a crinllnal offlnqe.

Tlhere ühe a-cb chlrged is noü per se en offense, notds such e,s ttaes;1uff tt,

rrwrongfulJt. ttünlecrfuln or. ühe like mwt be used ln the lpeclficaüion or remaln
ie'ftidtngl to.meke'the acü'a.'criininal.offense end the falture üo use guch lnords

ii tu';l* ffä;:lil,, g##ffill"il'd3:,iü"äffii-lig: ^#,\r"?ii iiii
JAG IB; z. nrfr-.rlC rZi O-ryfr .t7C tn. See-'also it Ct, pg ?ol' .7O?, In. ühe ciü-
"[io"g'"*ra"r""oiaa tträ cherge'nes ühe I'vloletlon of *rä gittr tiufcle of Tyarn ard
the rrviole.üion of th; 63.8 littcle of Watrlrespecülvely an_d üho only gpelflcaüions
gnder each of tfr"s" öfralles r,re.s deemed feüeIy defective because of the faiJ-nre

io';iriä" t-"ar 
'"i 

.r-ir;,f[effty. q" Board. ofl Revlew by holdlng the f'lndlngs of

ühe personal acüg oi' the pärtlcLpa.nü, iliEin ffifaered by therlselves (The'Nurnberg
Casd'a.s presenüed byRcibert'i{. Je.ckson, FF 108-}09)." .In Dc parüe Quirinr 3I?,Casd'a.s presenüed byRob'erü h. Je.cksönr pp 108-]09)," .In Dc parüe Quirinr 3I?r
US l. 36, li6. ühe'pet!üloner charAed.ühaü'the ürieJ before the Aneriean trtilitaUS l, 36r.1i6, ühq' pgt!üloner charged

'the'ürieJ 
before t'Lre Aneriean titititary

Y:LHäT" 
case'*zr)t



$rilüy could not be susüained under ühe cherge and specjftce,üions tn effect ruJ.d
ttre.ü ühe viords in the charge did not cure ühe defecü in ühe speclfi-ca.ü1on. Clear-
Iy ühe vlords in'the cherge-in LhLs case rrdLd viol-ate the 1s:ws and cusücins of vrarrr
dä noü supply the necessäry wcrrdslof crirninality for the specifüations e.nd. these
vords in the cha.rgelqqe 5-n facü Stlpendbiü"upon''the fa.cts end ciicunistances rel-ied
upon in the -spegliiöeübns''as constitüülng,Lhe üiolatiön;dll-eged;- ' : ' -

Assumfng üha.ü tlre specificaüiors originally'6n1" included ühe rmrds that
ssion fouira';[he'a.eeused ftrilt 'vi ai:äro.lst:epardine the leee.f inLenü of bhe

- - : - a  - - - _ - - - .  - - : -  r -  - . - - - -  -  - - - - - . .  : : . : 9 - - - - - - u  
- - - - u

ühe Cor-qnLssion fourird';U0e'a.ceqsed guilüyi ai'rärd.lsregarding the lege.f inLenü of bheEne UOfiUI:LSS1OD IOUflCI'Ene S.CCIIS€Q gUUüyi AnA o.LEre$arqlng rrfle J-e6ä'r r

Cormissi.on in flnding the acsused noü,gl1püy of tt-rö'exgepted'rmrdst !h9 9ue9t191

ttll,hen used. in criininaL or penail süaüuLes or- ühe crirninail
faw; "na sontetires in pfeäaings in tort actions, 4*--
useä to. deserib€j acts vürfch $411 be tlunished. crür5.nally,
or with'reference to viol-ations pf thd cri-nrinal J-a-w, lt'
he.s been said thaü the vord tryi,iüfuLl,yt''he.s',an i:ndersüoc

. or with' refer'ence. to viol-äüions
he.s',a-n i:ndersüood

arises whether the rehaining descript,tvb'r,roias rtwiJ,lfullytr end'rrunfairrr ioply the
words'unlavrful,oi winonsful änd thus be''suff,lcienb üo' make the'p.cbs,of ühq aecused
a crtunl-nat oftenöe.:i-tfiä wo"drt'"rilfr11ilteä ä*pf"y"* ai a""""iptive of the of-
fense (lf C,l p 69S)'änd iüs meärilng efrouLa be'sep'atabeli ascelüained by'ühe con-
texb in rvlr ich-iü, iÄ use{ (U. s; v.--.}, Ir:rdbck 290, Üsr,389; 395|54 Q. .cl '  223,78
L. Ed. 381). tt' ts ah äbstracü tbnn ärd' has been defirred'in:vefi.ous vraJrs a.s seü
o u ü i n i ü s d e f i n i t 1 o n , l . n 6 8 ' C . J , . p , 2 9 0 , ü o r , r t i ! : . : : ' ' . : � � � � �

a.nd acc'epted, e resüriq-üed, or rreS-L däfined, meaning; ühat,
'it is'a sLro'ng rrord, and is to be given sone forcer'and is
most frequenü1-y undebsüood, noü in e. mild senser. buL as

evil lirtentibn, end being 'someüimes used to rnea:r pervörset
tleliberate design'and malice. -It has, been said thaü 'ühe
vrord lrnpfies abjJ-iLy to do the act prescribed, 'a. conscious
rrcing, a.. crimi'nal 5.:rtenü, a -deliberaüe inüeritlon or seL
purpose üo onait to perfornn a requ5.recl duüy, a deliberaüe
puqpqsg to. e.ccomplish sorirething {9rUifde.n, or, O-efif91e!1

convdylng the ldea bf legal rnh:lice in'a greälter or Tes-s
d.egree., beinp ordlnarll]' rrsed in a'bad leper denoüing

fnteritton to 
'inJüre, 

a. dgter.l:4-ria-tjlon to- ute oners olaYt
rdll ful epiüe- a.nd..defr
iFöäÄ"'ä-;'Ä'"-aäffi

nce jof  the '
- . . - e * - - i + -

a purpose'to clo

act intentlonally ^done' with a badr' ol.jr, ulonqlg{,- I#-9,
srg.-ereih.er@
iüüed oriti of 

-nere 
*ariüonness or

or improper noLive, tntent or feelirg, a üorü ör vi?ongi
taicnrfeagä end a purpose'to do the wrongful e.cü, nnnlice,
wickedlpurpose oi pänrerse dispcisition, or ühe idea of
nallee of a ndJd kind; thet lü jncl-udes the idea'of an

or with'a deb
or tne EffiffiAl oüi' of,'ne-rE-rianüonness or

cutei ionnection in vrtrich ühe word is used ttwtllfullxtt -^
maj? be condbrued as rneanlng' ce.us elesslyt -gjljlglJ-lg -qggli 2u

öorruptly; for no'.ca.use oi reo.son; in 
'an obsüinaüe ,nanneri

'h baä faitfr; lrrflLexlblyi inüenüiogqlly a-rd üortiouslyr or
unne cesserl-fi'; b:4gb!to3-.o.!-14tq58 @
ev4 igtent r- 6r 

-stG6i--puipoffto:oi@ 
one-Fas- no right';

ob'ffiI€tr; perverselyi purposely end delibera.tely, ^or- 
' 
io

wiüh an eäI lntention; sä3.fl ehly; süubbornly;' gp$[-qJ,+I;""
wantonly; with a bad, ävil-, or guil!tr2-Pgp9.s?r 91^a de-
l_ibere_üä'lnüent to d6 a. wr6nef0l act {v1ttrouü' Justiflcation,

ffiäffiffis9* ,?'
fr cffi.-lf 

-ur=;nsfiilEle 
nt, o r- 

.fftlj]fral 
i ce, e s p ec i al Iy

ff-tfrr'fortiaa"ä *"[, i" vrroig in iüself, on lnvolves noral
t"dfi"ä;;-;i[''qäil"'".i"-ätE"ti"" ioi'*,i"t' thq' ls ho
rdaäonablä exötrse, or m'ongfull-y9 rrrtbhout groungs Justfying
UrE aoir=jusü'caGe or oceuse, ör Jusülfieble-, I9{u1t or

Gffiss; end henie nnore than knowlrgl3r, inüentionalIy,
purpoSsl3rr är negligenl1y; of volunt,erily.- .In -ühe- 

perti-

(p 27', Uchlyrrne: el,7t Ca-se '.{123)

lUchi-.fie



reasonablo, excuie, ;r iä",f,.I; 
:oäegal, 

Jusb5,fieatibn, or
nd for beI
righüe of

reesonable glound {äving,ühe acL üo be larvfüI1 or .
regqrd- fog thg of ot[ers; wlühout regard to, or with-

iuäta,rvfUllyiY? , or ' wantonly 1ü 1s
noüed e.bove' refer to- cases, cited

nunle.$rfu'f lytt and:rrfe.Lbniously! (Ste,üe y,., dntcitne, 1'80:So, 465,,L89' ta 619): Y

:  
. ' . :  !  t '  \ . ;  : '  : t i ' , . - . ' ' . ' t  , .  

' t , . ; . . - '  : '  ,  : . , : ; - :  
. ' , ,  

'  . , . r l r :

In additlon tüeifoffOlyfrg cas'es hoLd ühnt,,irrryillfullyrt.nsan6: r;nlärrfulrt
og'rrf[t6g61n1 Bowles.t. .lungi'57-F, Süpp;,7öL; ?qi Ellgdre v, Süäte, ?3 S.'q.
2or. LAlr 108; 128:toc,i .Cb, R 509i 'People'v.,Räldei.,  292 ltr.Y. 'r+47; Süa.te.rr,.  Cook,
176 S;8. 757, ?O7 NC 261i,.'Tü' has'also been held:orüttng vCttlr ä d4ngerous weapon
wi.bh lntent ;ib''ktlt Ln a verdlcü- ts,suggfulenü to'supply'ttre'words i'xrlllfülyn,

tt stroula.ue hotbd; ttrat inimany of ühese:'oa"",'t}r" hoio:,ne r"' tr,*t
frunlarvfulLyrt rrili' gqpply thd rqotü iriiriLl.fullyt, sgch;ä.s.Howensüine, v; V.5,r..263
F 1, Gbiffin y. Faflbherl 127.:Corui.'686'r.20 Ä (2q) 95r,134'AIi.'l-0-!,and.cäsäs found
in noüe 93 ot 3l CJrl p 698.- The ttreory ls Lhat",if the acü. is unlawfrrLl 'tho nill-
f u 1 i n ü e n ü i s , p r e s - ü m 9 d . : . . . . . . . . . \ . ' : . . ' ' . ' . , j . , . ' l - - . . . . . . . ' : . . : ' ' . . ; , , . : . � � � �

Oüh_er authority holds ttre.ü'the'U"*',,t1*tlfo,U' is'hoü .su.Fplied by the
vrord rrünLawfullytiri.state v.. M$ssey1'2 S;8l4h5, l+461 97 N'.C.,465,i Meeserrgdr vr
orHara, 18g ILL tpp.49; Fe.opJ.e v. i - t 'arber (CaI) '7? p (2d),92\ '923;: , thät
ttwi.llfullyrr ls not: synonSznous rryiüh.tt'unlavrrfullyrti,b.s a nan.'nay, do rnany ühings
ttwlllfullytf v*rlrcti äid.noü trunlayduln, ahd he. nay do,.many;ühlngs ttunlavrfullytl
v*rich ene nob tiri'iltfuityrr clönei Staüe u Husseyl 60'11e; lüOr- lrXl; State v..
Tovunsell, 50 Tenn., 6', ?i Joneg v" Stafe, 9 Tex,, Lpp.. L'/�8, I?9i:end, ühaü ilwill.-
fullytr end rrurrlawfully]t a.re not.. byironymous beca.uije, rrwlllfullyrr')neans Lntenüton-
alJ.y a.nd designedlyi and runl-atfirlltttt aedns without,'legal Jusüiftcation;'-Seate
v. Vandervbe, 196 P.'65or.115 rila.'sh. 18,+l In re Hege, I72 sE 9l+rr 3l+7t 205 NC
(n5; Shate v.'Hol5-day;].82 s,.tl '(2d) 557:'554; Ui S.. vr Edwards, I3 F'; 67i'Grand
Trunk Ry. Co. v,'U,s.:, ?29 F;11.6, itgi u.s. v. Lfurdock, 29o u,s 3891 394, 5t+ s.
ct 223, 78 L. 86. 181_,

the vrord-nwäUot1y'rr-, in öffenls'es involving üurpiüude neans vd.th evil
prpose, elninal int:enü, oi the 3-ike, buü it is'ofüeri rised Wtühout such irapli-
ca.tlon in denounoS.ng acüs noü ln ühemselves wrong, end clenoües thai uhich is
inüenüional, knowLng or rrolunLary, as dlstlrguished fron a.cciddnüal'and thaü
iü is employed üo cheracüerize corduct, narlaed by careless d.bre$ard vf,teüher or '

not'one iraa-lhe right so to a.cü (U.S; v, I11, CLnü. Ry. Co, r 3O3 U.S., 239t 2l2t
z\jr'i| Sü. Cü. j3tr.Sz L. gd. 7n). ,Tlius it appeals that nv,r5-llfully't neans
uilfi crl"nlnnf fnten[,, or intenüionaffy dolng an'hi].Iugelrt or'.nuüavrf[1 ssgir
wtren the act Lrrolveö'tuipltude or :is niela per se and othervulse if the, ect in
ltself is noü Bon€,' ThiS b.reic diffeiencel,ts'besü ocpreseed in Tönnsend v.'
u :s . ,  95F.(n)3r2r3.57reat tbnted3O7 g.g;6641 58 S.  Ct .e3O, 82L? Ed.  lL2Lr-
utrerä ühe courü afiei; iettirig ouü ,lhe various way r1ril_lfull;4r had been defined
in United Sta.ies'v. Mtrrdock, supre., said:

ttlt wilL bhus be,seen tha.t ühe court ha.s a.scr{bed three
gBneral seairlnes to thej r,vrrd tlrLLlftrllSrt end has recognized
'f,iro 

oüher "teanlngs. ,äppellant conLends the-ü unde:- ühe
süatule here lnölved üie ffrsü'meaning rnenticined by the
courb, narngly, ld<ine wiüh a bad pqrposut, ls conürolling.,

:si.'nll-ar hoJ.dlngs 
-are 

foundtln other cases, buür^even though
lL applled-thaü näantlg to ühe peculiar facüs of ühab caset
ft, tä'cleer thaü the öäurü öd not' lnüend 'ui lJ:roiü ühe
appllce.tlon of the rmrd tnltlfult in ell'caeee üo racLe

:a;;;-"ith-ä ü*a-ptrposet. Ihe nean5.ng of the rord depends
. in le.rge seasure upän the. neitnre of ühe crfuü-na.l a-ct ard' 

tde faöts of the'pärttcutär.ca.se.' It ie 'onl:i in rgy few
crirninä cb.ses trtät twtllfull nepnö tdone wiüh a bad purposer.
Generallyr'lt lnpans Ino tnote ütr-qn thaü the persoNr drarged t

' wtth the,.duty knorys r*raü he ls dolng Iü does noü nean

il;';;cäseä citäa'Uy tlre iourü support that'meanlng ard

(p 28, Uchiyaina eü f;, Case +123)
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thab, in addiüion, 
'tie 

toüsi stiptösä tha.t he'is breaking
ühe law. I f.nerican Surely Cor, v. Sullivane 2 CLt.,
7 pi  Za6o5;6o6., ,  In unlted $iaü.es..v. . ! {werds, c.c. ,
43 F. &7 (cited b,y appeJlahü)i the:courö.seid: t tlrlillfp].lyt
neans' vui-th'l:ilesignr,'wiüh som6,,degree öf delibera.tion. t Ttt
Grartd F1bünk R'54,-C-b. vi'UhLt:ed Sf,aüesr' 7; QLr',e 229 F. IL6t
t19; üe cowü:seld:.- t.The rprd.!wi1lfrr}1yt, as used in
the acü, hEs a nr:rber gf,,tineq ;engaged t'he aüL.entl-on of
the courts, Errd has;quitg..uniforml-y been held 4ot to re-
quire an evil .inüent, buü'onty ühat the defendänü should
have -purpo-sely or int6ntional-ly failed. üo. obqr tJ:e staüute,
havirig' kno'vüIedge of ühe, fa'cüsi I t1

The acts herlein adpnouing a p4oceedlng.qnd senLence of deaüh.and order-r
ing exeeubed. a'Sentenoe of dödttr..c1ee.r1y,x3u not ones invoJ-1ing: üqlPiüuqe or are
*i. pi".-u": ..,1s qqed.r4. finding hgrgin-willf{fy nee+? 1nüentionei.]r^ot that-i
cJ"e"äi uchijiexig küSwrwtiat,-he wäs doiqg.'"Itre Präsecution in-iüs brief, PaBe 5rGengral Uchi;;e:de- l,o:dwiwhaü-he was doit1g..,,The PLogecution.an-aüs or}el, page

conliuis in ttris defi;ition-of the word',wi11fu1iytr,,ard thus intended.-tha!' i!'
-nea.nt, in ühe specificationsr, ttraü ühe. aecusQd e-et
uhe.! he uas'doing. :: 

I
i ,

."' ', "Thä renai.ning aäJectire in .the. spepificeü-ion ig- th.e,r.,rgrd rtunfpirtr vürich
epdlfies the notmol. proceedings and.söhüence. .ltre criüeria:of- a f,,ai1 ürial ,.{or

fo'^i"*p"ä" fryi'2i,It:. 69",? frZ,rof !he^Gän:y:-q:Y"111::',,^-r'1""-*::":i9:*:!
il'r,#ä;"-ai*f,,";"nil-;",i.]äil,1'8a-s6::9;;,'i4ö,1ä:ü;iä;-**C.u,gi;3*i9iuu
qb ü; öii{-;"5;"äpi"""-i,iiä""ä"; u"i -"gr.t;'nirlnuäi !",'31t::9-,+_ter capri}re'
such: oroäslonsr äi'a. tireref ore noü ' applicable here.'. t{orryeve:r :ühe Suprejrne Qourü {n
nbte l -0 '  on -page 

352r. :sai ld ' .

. rrOrre of the itens of lhe Bil-l of Particularsr'in suppqr!
- '- of the ch'arge a.fiainsb peüitionörr:.specifi 'eq thaü,"he-pg-

üry e-nd execrrte three na"aed. end other prisoners of war,
. isubjecting to trlal without prior notice to a represelt-

' 
a.üiv6 of t[e protecüing pov'ier, .without opporüuniüy t9 de;.

' ' fend, and withöub counsel; denying opporblniüy üo. appea1
:' fron'the benüence rendbred; faillng to noülfy thq pr9-

; tecüing power of ühe senüence pronoucned; and execuüing . - .
b.' dee-th. sentenc e'without: connunicatirg üo the .repnesenüaLive

. :t ' i 'o? the:proüecting'power ühe'natrre and cjreu[Ftances of t'!te
thas ,if A-r'b:t.c-ls -6p- 4 + # . - ' - F . . <

ü_rSeblg.i4, jle-lgges
ila.1i,ttrl}*hgr9--or.

was inüenüiona1, thaü he lanevi

offbnsä blia.rged t . Tt nijqht_ps_qg€ß9p-t'_qq. jEtS
is inappllcable': 
EiJcTr-iä-- iinE

oner it

-'tr,fg-ä""riau"n6i"n i 
rii.dep"hdenüly Jt tr,". noüic e requir ennenb.g

. -of tfrd C"nOva Conrtänülon; 1ü-ip..-qJi9tu.t&l.olthe I$T öf' ,"d':ä-r"-i,iJniriu-; ^-;:'--:----*-.
ffiaenc{.' .__-
r@-t-t{gE nete- a deferlse-.tl.
(Ernphe.bis'supplibd), \i

Iü should be' noted thaü ühe Suprene Court ste.ües ttraü .e,s /.rticle 6O

.ü nöt'appficätfe to le.na.shita.,'iü woülä. noü be.,arrpllcable üo ühe tunerlcäns'
.  ; ;^":- l- : ' ; ;^;; ;^r^-^'r----^:-^ ' l r i r  l r^-*, ' r ' ,"r .hrrna'r c Tt i 'ol1ows'.üherefore th,1r,o;r'u'ä-ti"ä'-uur";"-,1"e..';a;:M+i.terv J"l!g*::- Tt.{:+10.-H ll:l"ln:,}H?ä;= #; ;" ä;ä ;;;;: ;;ä;;ea-'dt;' ;1"i;i;tion är /vüicie 6o üli! rür:' -f ii:."

eld forr inl'. I6ö1Te EFenI-.-;BJrt aparü lbom

be
Io

Fid; il;d";;-i;iä,""i;6g;;d *ur "ri'iocls anä neü es pisonss of 'war'

;Ji,h""S'r"r:r*r,it"t"ras "ot, roiiia'g"iluy of^*r.u 'specifle a.fig." :-9t.1ut.'above,
nev€rLheless the -l,r:rerican flyersr"henein, utrethei sugpecüed yar criminaLs or

;ä;;-;;;ätiliJ-t; u.n.opp";"toi,ity t" Äot " n defensä or'oüherwise the hearing;

rould be 'unf'air.

' 
Unfälb, starding aLonp-h a'spegi{^lc9'tion would

sense.. ft ' ha-q teen defined in 65 CJr-pL229 'tP:nee!:
be' used. i-4 it 's'broad.est

. 1  .  '
t

illtberei, ..Parttc'l, Prejudic ed,
r; fpaudulgFt'' illegau 9T-P- ...

t'grpivfnä lrtck or arüifice.rr
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I fn lüs broadesü qense ühi.s lyord tyould igrply the_necessary.incrirninating;
Ianguage üo hold ühe.ü üAelproceedir,rg:.as well-os'lit",."untänce rms iLfeea]. ana
flapduLefr.t. Ttrus ühd acüs of ühe a/cused wOuld consüilute. jJ the vuonas nwi].l- .
fullyti arid_ttunfairtr'wefe used a.lone in ttre öpecLflcaüt; aÄ orieinauy subrritCed,
a cri.rng gnder tnlernational l_aw in tJraü. he rrvdllfullyrr or inbenüionally approved
en ttunfairti or fillegaln e-trd flfraudr:lenirr','proceedins- and^sentence of däaüü'and
ItTil-1fr:llytt..orljntienü1ona11y..'ordering ocecüüed an rrünfairrt or ir111qgp.}i er]6
ttfraudul-enütt senüence of deaüh.

alone in the'specification h"rb uae{-together vrith pther descripüive word's and
teru1s.' Ttrris the s'pecifications uedcr. Lhe 'ribrUs'wiI,lfully ar-n uni-a.wfutly togeüher,
ln descrlbing the ,tt*6" 'ttd.tdtr; ltaliprovetr a.nd lterder executedtt erid the ddjecbives
I'itr1ega.1rr,4ur1fa.:iJ!tr, rrfalse,pnd,,li l i lrr in describing:tt'te lrproceedinglr.sRd-nssnteRcefr,
The.::reanlng ofione descfipflve wprd. i4:a süaüuüö, or in a speilflcaüion, rgust be
construed in corurection with the.descriptivp:vroräg wiüh $hlih'it is assäciated.
Thig is based upon tlle,obvlous rsgsbn,thaL:!f ;tfte legislature, or t4e oqes v,,ho-

In ühe:,instlanü case

conürary üo I or,r as dLstinguished
:neans ttinveJ.id; nuga.üo:ry; of no

.  : '
rords..|i@lifuff;,t, e,na, uunfa:rrr wdre, nof used

from rrles of procedr:re, Q CJS 38?r Lnd |tnullrf
ef,ficacy, force ör effect; of no 1egal or binding

as lnvolves an
a nere prätense
The adjective,

the meanings of

drefüed- the spe.cificaüion, he,d in[örded Hid word to 5e. üsed'in its rinresüricbed
senset they rrlouJ.d have .rrCe. np "rontion of the othd;nofd.s'... In the caserof Sür
Louis SFB Co. ?i U.S.r I69'F. 69;:tllrtand ctted,with the ipproval- blr ühe Supreme
Court in U.S.'v..'.CenL. fly., )jJ.U.S.:239, Zh3, iL was hel-d-Lhat"rwiilfully äeErns
sonething not'expressed by lcrowlngly, e-l-se,boJh rryould not 6e used conjuncüively.rt.
The words trunlavrfulfytti rtlllegaLrt-afid. rifalqe qrid nulllttherefcire cannoL be re-
garded e-s surplusäge as eaah vou'l.d: have iüs'ow6-connoüation'. A leglslaüure ls
presuned to use nb supefluöus words iE'a süaüuüe, a.nd the. corlrts will noU inber-
preü e. Staüute ln such a m6.nner äs'to regard necessary,partS theröof, as sur;Jlusage.
Platü v, union Pacific Ry.; 99 u.s, 48i Howell v. porü'öf N.Y.1 34 F,.,supp.-797,
800r By analogy Lhe.sa:ne süaüäeit öan be made herein, subsülüutirrg tlie viord
prosecutor for legislaüurel and reviewing auttroriüy for courü. Under this rule
of .construcblon.ühe word tlvrjl-1fu]-1ytt clearly rlnu].rt noü incl-ude wiühin iüs meanlng
the vord tt'unfarfull]'rr and thö rrrord |tunfa.jxrr would noL lncLude wiühin lüs neanjng
ttillegaltt, rrfalsert and ilnulItr. Cerüainly this rryoulcl'be trrre when the Corunisolon
excepted and found the acsused, noü gullty of the words trunlanfullyt, rrillegalt!,
Itfäf.se and nu]-ltr in iüs fi.ndings.

defined,
ltris construcüion clearly elildna.ües tJre word nunLe.vrfullyl, a.s .heretofore
fro.'n ühe definiLio.n of rtwillfulIyrt a"nd leaves lt meaning only inüenüiona.l.

The üerrn'rrlllegaIlf in its oorlnon n-cceptance signifies thaü thich is

forde of validiüy; useJess, voi-drr (tn6 C,l 832), rrf4fssrr has been defined to mean
fra.udulentrand tö characüerize a wrongful'or 'crinrl-nal 

acü, such
error or unüruth, interttionally or tmöwingly pg! forwärd,, or a.s
seü up'in bad.faiüh ald withouü col-or of facü (35 ClS, p-495)'.
ttsllfa{3tt, wor.rl-d üherefore he.ve eliminaüed fbon its definition
ühe words rrlllegeJ.r, rrfeföetf or ilnulIil a.s deflned herein.

gullty of the orcöpted'urcrds iq best orpressed in the ca.se of Prj.vate Millard T.
Johns, l-2 ER, I33, l3l+, uherein the Boa.rd of Bevi'ew seid:

ItUnder: the long reiognl-zed docürine üha.ü a.n accused i.s
acquitüe{, of all ne^terLal al.leged above vfitch are excepüed
b1i e. couri nartial in lts ftrdings (par. 2, Sec.. I56Ot
Dig" Ops, J,\,G, l9l2-30) the.accused herei.n was acquiübed
by the cor:rü of alL the naüerial atrLegations which are .
excepüed by lüs flrdings, nenely assault with inüenü
{o bodily hilrn'vtlt'h a dangerous weaponr.in violation
the"93rd Lrticle of ttar. By excepüing in its firdings
ühe words a-ssaulü and any other word or rrrrfils söating or
irnplying ühat the acüion was wrongfulr unlarvful or
felonio"sr ihe lega} presumpüion e.rlses thaü the'act
uras la'trful and lnr:ocenü (par. 4, Sec" 1.l+7lt end par. lr,
5; seq, I559t.Dig. Qps. J, 'G,.1912-30!r '

(n 30i Uchitrr'ana eL ? t Ce.se #l-23)
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.Under ühe docürlhe es ocpipssed in ühe'above ca6e, the findings of
.ssLon in SpeciflcatLon 2, of öbn. Uehilra-ma, would Ue ütraü ühe acbused

charäed to ha:ve:been pepetrated frora a porenediüa'Led design
to ef=fecü death, aLühäugh the words rfrom a premedLLaüed

(p  a ,

the

he dld ühereby eonüriÜuüÖ-tp the üniawiuf. mffffu 
9f Lieutenät Nelson and Augunas.

. Taking in effect the Commissionts'flndlng, it can be readily'seen that
an absurd conclusLoli'wdiild be rääched if iü was deüernined that the imrd wi-llful1y
incLudep niühin 5.t{.deflnitLon t}re meaning of the i^,ord unlanfully and the'adJecfive
r:nfair woELd incltid-e '*tttrtn lts neanlng ühe irnrds; tJ.lega+, false a{püft

. :
the Co:nnilgsLon did find the-4ccuged gtttlty oh ühe prrase trbnd bhät he

dld ühöreby'contfi.8uüe to the u.nLa$:d. tdlllrlB-qf sa!4. qFricgn {llts:l'.'An unl"Fol
ki[tng nus.{ be srich as woutA @FftdnaEe.It resulü fro sonä

CornulissLon in SpeciflcatLon 2, of
"wi11fr:11/r (or lntenüiorlally) an

!iya-ma, wouLd be ühaü ühe-accused
''w11]-fu1l/r (or-lntenüiodally) andrlaufuffy afa'approfre a legalr'(in accord.arrce
wlüh Law as d5.süingulshed fron theibules of FocEdr:re), t,unfal.rit, ürue (basedwlüh Law äs disüingulshed fröÄ the:fuLes oi poceäüre), ',unf'är-irr-true (based
upon üruühful ärridänce rr)t'fraudulenily obüained), vatld (travtng 1egal or binupon üruühful ävidänce rdt'fraudulently obüalned), valld (havtng 1egal or bilding
force of ,val.idiüy and efJepü) poceeding and sentänce of deaüh {mposed upon
Lieuüerianü 'Nelson and SerEeanü Ausruas.-by a Japanese lfiliüarv Tribrrnal and'ühaüLieuüerianü 'Nelsort and. S3rgeanü: Arrgrrrasr:by ? Japairese Miliüary

i{r.4here an indictmenü charges tha.t D. tdid un1e.rrrf.ully ard -'
fbon a prenedlüaüed desiln f,o effeoü ühe deaLh of on€ G.r.
fiake a.n essault on täe said G., &d a cerüain pLsüolt
hhlch thenjand there vra.s loe.ded with r" f Jt leeden bolleüs
ejtd by hin the. said D. had and held ln his hand, he, ühe
sald D.r.üd tJ-:en and üherel-flm$U ard-.f,rom'a prernedi'-
ta[ed däsign to effecü ttre deaüh of the said G., shooL off
e.nd'diecharge d-ü and upon the said G.t ühus
strlldnp the sald G. ,rrith ühe sa,id Ie

a.cü or

v. Süat'e (Ohio)-;.133 N.E.-795). -:ahe use,of the word ttthereby" 1n bhe Quoüed phrasov. Süat'e (Ohio);:133 N.E. W5I. -rahe use,of ühe wordrrtherebytt 1n bhe'Quobed phras
nakes iü a conciüsion which musü be" siipported naturally, loEically and proxirnaüely

untavrfüt ad9'gf be an act dhich is not-jusüirfqblä'oi ercusablä by 3-gw, (staLe v,
Mänkö (crrrol, 1*6 I'1.u, (2d) t+69" 4?0; stäte v. tr{eübbr (rda}ro), s3 .P ?41; äncl BlackMänkö (crrro), lf6 lü.E,
v. Süat'e (ohio);;133

by ühe f ac.t,s seü out in the preceding part'of thel specificaüion describing 'the

alleged hontLö14ä1 acü9. :In a complainü.fbr Libelr'in the case of Schoepflln v;: :.
Coffey, 56 N.Ei 5O2, 5O3, 162 N;Y, 12, i-t, was alleged'thaü the defendanü nade ühe
slanderous Eüaboltrenü in the'pfesence of -'tuo repgrtersn and.thg.r'eby defendanü
caused such staüenent to be inrUttsfreA; and ühe- appelläüe coffiE[d 

-!hat 'tthsislytt

rvlll be cortstf1iäd'in.ttre ,sense of ltb1r tha.t meansrt or in conpequence of bhe pre-
ceding allegäüionr' md hgnce the a-vermenü vras. a g,gglgqi.-on'as to ühe effecü or
r€su1[o f t [e fac [spnev ious1! ra11eged.Anoüher f f iEhesamepo1nü;Dan ie1s
v. Sbe.üe (ELa),1 4L So.. 609, 611, ttre facts and oplnlon of the eourü, as seü ouL
in ,n Wprds.and Phra.sesr p 533, a.re a.e follows: '

design to ef,fecl $eaü]rt are not repeaüed when't]re'inflicüion
öf t[e mortal. wouird'is eharged, since these uord-s,, prevlous-

ly alleged, are conn€cted wlth- ühe rnortajl sLroke by the
words t[frei'eUy and by thusr., I?te wotd tüherebyt 1tt *"
indLetment signüfei rUy ühaü meansrr or in consequence-of

. lty üoüh,as, f,o the-acü of 
'flrlng 

ttre plsüoll and to ühe. pre-
rnetlla_ted debign rdüh drich the pisüo1 was discharged,tt
(onphasis supplied).

Thei cCIrü in ttre above ,ca.ee defined rrüherebyrr 1r, ühe seme nanner as Schoepflin v.

Coffey, supra.e end alühough 1ü does noü süale in so manynnrds-bhat^the phrase . --.
begihni.ng "rtttt utn"rebyrr {" a conelusion, the lnp}lcaüion ls clear from the süaüd-

nents nade by ühe öourt in its opinion.
;

The hornicidal.acüs o,f c,en. uchiyama in speclflcaüions 2'and 3 a.s subnlbted

and allege{ are tnat ttre accused ttdfa wfiffully aqd unlarvfull} lpPlov-e iJ'legatr't

,-f"f"ltFuisJ una. ütfj-p"irc"äqittgg., and seitencä of dee.th'againsü Lt. Robert l{atson

"rta.$et. dey'Stahley Aüerinasr. fiäif""tt rt'.rts, F{ " Jap-anese'Mllityy T?ib'unailr'

ä ;äiä,;äilu'iFü,q,1üüt,fi,rit o"a." "x"cütä sr rirsgar, unfalr, fe-lsb.ard
t  

. . :

Uchlyena eü'7r Cese
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nuLl- senüenie of deaüh irnposea,upon Secord Lü. Robert lJa.üson Ne1son and Sgü.*lgy
!-to:nlef Augunas, ftmenican PüIrsr by a Japanese MilLtary Tribunalri; The prre.sä1ä-
ginning 

1iüh-tt$fd-üherebytr foltorring thäse al}ega.üioa-s is a. conclusion, and noü
part of the descript-ton of ttre a}l.gge$ homlctdal äc!s, under ühe'authoiity sub-
niüü€d herein, fgr the reasön U.frät'ätherebyi 1" wed !n {,n" Sense of rrby :thet
n!eng!] or ttln conseqrrence of 't'he porecedir-rg;allegaüionsrr and isiüheieforä a.con-
elusion a.s ,üo tlie effecü,,or'res,ul.t of all-of ,th;'hordctdal acüs freviously alleged.
Compare. lhe-se sp99ifi9.9._!ion$ with.specificaüion 4r Qgry€r ana speöificaüion 1,
Nake.rnicli where the. t1t119uo lrilling'!. la alleged ä" pait of tträ honicidal "."[.
As subnltted to üh9 Comnissl-on the.rrunla.wf'ul'r-k!.1inä is arnply supporüed by the
acüs pneviously seürrps1, in'ühe spegifLcaüion ana'unaär-tfre äpinioä-of Dani-els v.
Staüer'9upra, the wond.ttunLarfrtln would nbL have had to be pieaded because ühe 

j j
*tq. nkJ{ltng] would refer to a1t ühe acüs ühaü pqeeedes 'iü'. 'The.spdcifieatiön, .
a9- ffnally aJfected by lfre Coramisplonte findings, no lorfier eonüainä in the
ellegations of ühq honrgidal 'atts bhe lÄor-de nqnlavufullyrr; rr111uge'l rt, rf€*se and
ntrLItr and as t!e, 1elnq{nlng de.scrfutivä=uoras, r\tillfrtfiyii "* r'r,r:nfalrrt, 'as 

used
in the speclfiiati-on ap-noü Lnclude in thetr-meani.ng thä nords with r^hich ühey
uEre associa.üed, there is nothing left in.'the all-eeätions to support ühe conciusion
that the killing we.s unLawful, I?re Conirri.sslon tiieiefore erred iir finAing ttrat
the accused was SriIUy of -tkre lord,,rru'ntSrhulrr prepeding'thb rrcrd,rikiJ-1in[rr. Thls
concl-usion is furüher strengühöned-v*ren ühe lmpllcation of the Conmissionrs a.ct
in finding the accused rrot guilüy of ühe oicepled trords is üa.ken inüo considera.tüön,

A trial may be [unlairri. iritwq, ways.-One in which the acLs of those who ;
ner-tici*ge in it ale,such tha.ü tl ' i,s-'!rial- itself vrould. be consid.ered'ri.11ega.1trr ;'tunla.lvfulttl 

?1. |false.and put1"., Iliu; in.ühis sens.e a fair üriatr..np,uld be ä 
'

legal trleJ if. conducüed iil aiiL na.üerial ü,lrings in zuUstanüia1 confürmance üo
Ia.w or onö v*rerein lhe'Igeal- lighbs öf the accused ä.re safegüei.ided and. rrespecüed
(people v. Elhraim (qar.): ̂ z|j F 769:t'-774; reofto .'.' *lorit (il,i,)r -ZA ä.elr-lgir-
595.i.Flvnn v. süaüe (o.kla,); I33 P LL33, Johnson Clüy v. :rdl--öruood (N.J.), 18lt
A 616). Ä1I of the acctrsed-herpin pere=fou1d noü guilty,of an lturiialrrt'-trial in
ühis sense ln view of theifindtngs of ühe Commissiöp qs to the ekcepüed vords
and üheir 1egaL intenü as.heiepofore seü ouü. In the.ofhe sbnse the unfairness
would be a defe.qt in, ühe proceäuqe'or a practice conple.ined of :vrtr'ich might, lea.d
to e denial. of Justice (Va5ü.e.uer v. Conn., 279 US ].:]3r.47 S. Ct 3O2l:'Such a'.-defect 

on pracüicer'noü'p.en,l3'e'frll legaltt or rturila,r,yfulat, could.only be correcüed
.{ nroperly raised on appeql-and resulü.in t}re ca.se having tobe reüried. Thus
',än, ac.cused lraived. hlsrighb:üo oblecü Lo ühe'alleged pneJudicial conducü of the,
Judge v'rhen he fail-e'd to obJecü üo iü in the ü4iet below and r eised iü for the
flrst üiire on appeal (U:S...ü Domres, 142 F. I47?). Furtber irregulärities in
ühe appointment eounsel, maLLers corurecbed with the jrrry, c.cnduct ond remarks of
the court or counsel, aJ1 of which rnay show perbiality or prejudi.ee, cannoü be
ralsed for the firsü üioe;on eppeal (24 CJS pp 2681, 269, 29I, 295, 299).

wtrich resuLted in a ha-rsh or severe sentence of death resulüing fron a'defect in
ühe JapaneSe ]ega1 procedure noL äeemed by the Conuuission as rtlJ-legeLn, rrunla.wf'r;lrt
br ttfeJlset!.or: Itnulltf under..the'la.vrs and qrsücrns of wpi" or for parüia1 or preJudi-

. clal acts-o'nöt of the eh.ara'eter, as' determi-ned by ühe Comnulssiön, üo be rtunlavirfulrrr
il i l legalltt 'ttfplssn 6r'ly1uI]tt. ' the unfairne6s, of l*rieh the'act of accused herein
were found guilty would be;of .ttre t;pe'utrich-an rklbricari courü.uculd, lf propärly
reised i4 ühe court b91ow1 of,der a. nelr üria]. In üherUnited Staües, or in any
Jurlsdicülpn'for. thaü rnaüüer, the pa:rüiällüy or preJudice:of those who participaüe
Ln the trial; if ngt unlavrful-,or l1J-ega1, wortlcl nob constl,üuüe a crime. Iü should
be noüed aü,thib polnt'th3,t Kunibake, r*ro acüually nade the review, was.aaguitted
of,.specificatLong lr'2r.sn{.4 and alühouglr found guttüy'of ordefiirg exeiuted an
dnfair senüenc_e i-ü was Judnoblly deüernined by ühe Comnisslon thaü his review wa.s
adeque.üe. 

'I?re 
denial of a fair hearing:is noü esüebllshed by provlng nerely ühat

the döclslon we.s rvTongr Chen Yow v. Uniüed Süaüed, 208'US 8r'28 Sü.'Ct. zOJ-, 5?
L. Ed. 369, or uif niLitery tribunets have lel!.�Ut auühori-üy üo hear, decide and
condeur, their a.cliqr-r is,nät subJect .to'SudlGGl-r-eviel'leöause they nadö a w]rong
decision on dlspuüed,fe.gts. (yanaötrita v.-Süyer, 66 S. Cü.. 3loi 'a+\r'345).

fLcaüi-on as finally a.ffected by ühe findlrgs of Comnisslon allege no 'facüe or
wordsL such .'as rrwro-ngfuü-yrr' trqpfsrrfrfllfttrttriühouü'authoritlt, 'tt{1f egar [, Itfla.rldu;

Ienürt, Jrfei-se enqhdf:l wtrictr a1e ngeeisärf enJ reqrrired'to constituüe a cri-minal

(p 32, Uchiyana eL 7 t Case .4.1123)
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off,ense in.violat,lon of thq laws arrd cullolls pf ,,rat.
. ot:_eÄc-epüed nlay -U{.be -qgpp-lj9{_-!y_$€--Woq (0 ar].l

Such:adüs of r.rnfaLrness lhaü do noü coneüL!üüe a crime underr Arqerlcan
Jurtsprrdencer and ln the.insüant 

'gdse, 
ae a:l,esaer lncluded offense, cen'.be held

to be n*}esea.lt' ana'fg41enrrul,' un.där ühe,Ialw',äRa eustoG of w;; "äp""*irrii-o*rä"

mi.ssion, are sufflclenü. ln themseLvd-s titutö an.offense Ln vibLaülon of

in thle öäsä wlten:ühe Comr-tgsion found th'e accused not eulLb:n ol'uh" uöras rrunlawl
lulll"r 

frillegaltrr Itfalse_ and nullr 
'under 

tnüer-naüiona.l-1aw.- Itre defecü herq is
fatal and not, one ühe reviewlng authprity aan vd.üh eotüra legal dlscreüion disregard
by deternining thaü the'fe.cts ätteged in-ühe 'specfflee.tions] 

äs affecüed'by the-
CommLssiotle findlngs, consüiüule.a crintnal offense. An, e-ct. cr condueü, however
reprehensible-is not ä crfuns unl-es6^lt J.s defined arrd qr4de a crirüe cieariy and
rrnmtstakably (Staüe v. qanford (!ar) .14'So (2d) ??ä, ?81)'� The RevioringÄuthority
1Eühere fo recoh$üra1n .edüo .ho1d ths .üüheacüsuponvuh1ch ' { * reaccusedwere found � �
crrtlüy ar€ not offe4ses in violaüfon of the raws-and eusüorns of yrar, ;

the above analysts of l'egal intenü of ühe Comni-ssion ln lüs findings of
noü guilüy pf,,the excepted'rucrds J.n the,speclficaülons of @neral Uchlyarna Fre .

such unfbirnsss resu:Lüed in the d€aüh of.such unJ'atrness resulüed Ln the deaüh o? capüured f,:nerl.can fllrcrs. The reili_euins
gutl.r3lftrr howeverr^ ls_withouü po1er to addltrirds of "irmrn"iity, 

-*ioa 
poifätüoi;qnd parülcularly

äpptica.ble.to ttre other accused excepü'as herein qoügd, Evenr assunlng ühat'Spec-
iftcaüions 2 and 3 of Geneof Uchlya-te., as affected. by the findings of tn" Coir-
nLssion. are sufflclenü ln ühemseLvö's to constiLutö an.offensä Ln vtbLaüion of
the lavÄ aad cusüons of fvar, iü fuiUher does noü bppe-ar,thaü Cteneral Uchiyana was
found by ühe Colnmisslön grilty of any-crlme rryhen the findings'of ühe CornnrLssj-on of'
not guilty of -SpeclflcaJion 2 of Frlr.ni.take ahd Speclfieatio'ns I end 4 of UchlSrama
arg consider3dr

fn Specificer.üion 2, U,ghlyaqa was charged under hls'ccrilnaid responstbility
for acüs done by Kunltake es aLleged--1n his Speclflce"üion 2. Kunite.ke uas acquiüted
of doing.t[ese acts alleged but neverüheless Uchlyalü wae found-guii.üyi Cbviously
lf Kunita.kö was nof guil.ty of the facü,s alleged, then {Ichiyama'could riot be guilty
under coruna.nd responsiblliüy, The slt\raülon-hei'ein ts difi'erenf frcrn US v. 

- 
;

Maüsr:muro, Case No. 114, utrereln iü was heLd tlraü a findiiig of noü gutlüy of e
subordinaüe in a pqeviow ttria1 is noü'conelueive in favor of ttre superior in 

"

hls trial', the.{rle and auühgrl0y cit,ed in the Maüsurilro case, iuprär'enuneiatee
:ühe law ilhgfe ühere are two-crfun:inaL proceedlnge and ühe legal princlples;announced

are neü appJ$cable ln ühe lnstanü'ca3e where boüh the Subordlnaüe and the superipr
are tried together in a. corunon Lrlal. In ühe same Froceedlngs v*rere ühe'sanä
evidence is preobnüed and the credibll-ity of the wltnesses is the sane ln respect
to both the subordlnaüe.and superiorp, a CommJ.sslon cannoL 1oglealLy aequiü ühe
suborqfinate, trrd. find the supeiior $iltiy of the subordina.üe.rs- acts thror:gh hissubgrdlnate, trrd. flnd the superlor Alilüy of the subordinaüe,rs- acts thror:gh his
conuirdnd f'e;rponslbl1i.ty. The plncif,lle announced herein ii an. exception'üo andconuirand. fetnons!? v ' ' y v 1 . v . 9 4 . . * v J . r . . 9 l x g | v g . r v v g 4 v q . .

does noi oirerrule ttre'rule as säü ouü'in the Maüsumuro; cese, supra, 'It' is there-
fore.reöomnended thaü the Oornrali:Fipn erred ln flnding Uchiyama Sultty. of Specific-
aüLon 2i ThLs reconnendaüion ls .further sfiengühened uiren lü is considered ühet
Uchlyarna was agquttüed, in Speciflcatlon 4; of wLllfully end'unlavrfully falllng
an$ negJ.ectlng to üake reesonabLe measrtres to afford a lega1; fair..and lmparütaI
ür.Lal: arrd rqllLfully failing and neglecülng to afford a leg'al,, feir, inferülal end
adequqie fevj-eiry of tho Sroceedings ard senüence.of death. the äpprorral of the
pqoceedinge .and oe4üence of deaüh ls parb of the revlew and the acquiüüa.I'of
Uchlyana of. Specifica.tion 4 ts also an acqultüal of ühe-ü parü of täe review as
elleged in Speoifleaüion 2r

..' ..r In SpeclffcoSldrn 3, Uchitrra,rra wae found Arltüy of, wil1f,u1ly ordering exe.cu-
üed ar-l rln{ain .senüenee, of deaühi. This ulninisüratlve acü'.üo be unfeir depends
upen'a.fli'rdi.ng ühaü the prqoeeding, ü,he sentence of deaüh, and ühe rgyiew Tele un-
fair.,, Taldng lnüo'consideie.üLon ühe'Conrnlsslonts flrdlngs of noü guilty of Spec-
Lfleatlons 1 and.{, and ühe,rgcornnerdaLlons nade hereln lor the.ccquiüb"l oq Spec-'

,l8l,ea.üion 2, no fillding retiains upon rv?rlch the order'can be deüer.ninqd Lo be unfair.
It. iis 

lherefore redonmärded..ühal-Üchiyarna.be acquitie6 ef *Speciflie.ülon 3.

.' 
.; 

I ,ltr,"r, *re tegai trnpttce.ttori or ftrdtng bhe accused,noi cuttty of Specific-
aüions 1 ard 4'ls.considered, an äaattionel reasöp c.en be glven rvhy-ühe accüsed
shodd be:ecqrllüüed of,spectitcatlons 2 and 3., äy lts acqqtttel of Uctriyale. of
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Speclf,icaüLons 1 and 4 _uh9'Corn+ts"i'üifiq1-"iäf deternined thab ühe tniriaüiod of,-*
tl9 qo9-e._e$in-gs TT loq"+' lgFS-and f3ü; the..t, he pook räasonable rneasures-to
"{{9r,9 ä lbgel-i !a,.!r'end -fmpartla} !{1a1t'i.nd.üllat lrä'topk reasone}le measürbs to
efford a lp$eü-r falr, imparüial end ädequate'relriew of ühe 'irtoceedings arad senLen
of deaüh. I f  ühe"a'ecus<id' ls acts drb not rrrqfe{?i--h:r l-  ln faa}. f i i r . . in 'snarrf. f{r inf.{

falr, irnparlial. end adeqüate'relriew of ühe '!rcceedings amd senLence
e"abcused'ts acts arb noü unfal.r. but ln facü faini ..in'Speci:floaülonof deaüh, If th-e-a'ccugqi4ri:s. acts'€iib rioü urjfof deaüh.. It ühe:l,ecugedrs. acts arb nqü unfa5.r, but ln facü fainr..in'spectfictaülons

I. and 4, iF ls dJjftcut[ to see how his ecüs '';reie unfai.r in Speciilcaüiäns 2'ahd 3unfai.r in Speciflcaüions 2'ahd 3
vrhen thä "pi'oceedingsr ''sgnüenee .of lleaüh enA'ä'"aitt" ä"Jif.ä-,""ääl:"t off .i.w-"p"J-
lficatigns. 'Ihä dangeb qf pleadtnfi
spoclfLcaüIons -Ls apt-l-f l-llustratedstrqted'by .the'speöifi

-  ; '  I  
- . . j , . .  ' . ,

it lnu. Igq" t gTiti.de. ln'fonr gltr.sely rel.rited
spoclfLcaü{ons 'Ls apt-3-f i}lustrqtet'by .ühe 

'speöifica.üions herein. i

' ' 
For'the redsün" gtrrun ln thls opinton r.h'uttrrg to seveniof ühelacöused

and the furthqr leas.oyrs applfing'tq 'Uchlyama specificailly, iü 'is recommended ühaü
he pe acqrliLted"änd''be'.foünc'no!.guilty of dpeäifice-tidn;'2.,€nd'3-and ühe charge.

Fr1rniüake
H----,..!r=:

tt. Gen' I(unitalte was'Chii:f of Süaff of the FiJteenüh Area iirn\y. ÄS
Gen. tlchiyi.ha wäs,noü'ln Osakq ili the üime of thö.trial. a,r.elcecutlone Kuniieke '.

acüed for hin in 'approving the tclal e'nd ühe cleath sentence:.: Kuniüake plle.ced
hts qedl on .the {lgplicaüe copy'Ot''the, execution o4d€r and'had"Uchlyanaro erlJutant.

Kunitt.ke'nns found'not:.gurilLtylof Speciflcatlons Ir 2, eird'4. In Specific*
ation 3 iü vras. charged thab he did (r'rt1Lfu11v and unlalufuLIv) order'execuLed an
(ixeeql), rmfairl (t"r""-gng-gr*I) @ on Lü. itsraon änd
Sgt. Augunas. The Corrmüssion found hfure not gullüy of the vprds.parenthesized

put, Uchiya4r4ls. geel. on ,g6e örigfnal'0,

and'underlindd.

ühe f,tndings i.h re.spacü üo"ühls specific be ösapproved.

Otahaia

The.opinlon under ühe ca-se of Uchlyana äe üo the effäcü of the Conmission
finding h!n,,not guilüy of' the occepüed words is adopted as part of this opinion.
Iü'is.furüher notjed that.ühe Comatssion excepbed. the uord ttwl[1fi.r11ytt... The danger
of spl-tt,tlng üh9' hornicidal- ecü inüo several rela-tud specifications is; egafn il-lus-
lraüed in't'tie ease öf Kunitake. In such blpe of pl-eading it i€ pe0essary i4 marly
iirstances'ühat:a flnding of gullty be ne-de in.the related.spefifice,tiöns in ordei
üo base a conclusion lhat ühe accused wd.s gpilty of a crlminaL aib in ttre "othens.
Thss, üurye the Cbmmlssion' Sudltiaüy deüeirnLned by acquitting the acsused (Spec=
lfi-eatLon 2) ot wil.lfully and !:nlavrfully approving en illegal, unlglf ard false
a.nd:null proöeecling, Md (Sp 4) of falling 6nd neglpcüing to take reasonal[e'
mee.sures to' afford. a legelr' fairy'jggijrligl, and adequate retiew agäineü said
Ämerfcan fliers, Md thä finainei äa- sen ces againsü ühen, iö does hoö folLow
that ühe order of ocecutlon vtss unfalr, The execuüiön order is ühe fiaal acü
afüer the revlew and üh'e appnoval of the pnoceedlngs ard sgnüe,nee of 

'deaühr 
a:rd

if it is unfg[r, the revibw and approrlal of the death senüence ]-ikewise-w_orüd be
i.rnfe.ir, lhe facü ühat the Conrniirston found-th-a.ü the appnoval tif the ürla-L änd ..
dee.th sentence üo be 1egal ard. lair eund the revlew adeguater. leg"J, .faiq and
irnparüial cancel-led any deüendna.tion that the older to execute the fi.ies was
uniair: Iü is therefore considered ühaü for ühe reasons hefetofoie and herein
slated, that bhe Co$mission erre{. in findtng the,accused guiJty of a criminaL a.ct
under ihe'Larls and Cusüons of War ln the.späcifi.caüion. it f"-recornmänded thert
ühe f,tndinÄs Lh respacü üo"ühls specifica.tion be ösapproved.

: 
l.lhe,a,ccused; MaJ..Gen. Oüqhara, as the Chlef of the Judlclal. Departraenü

of the'Japanesg Fift6ent[ Ärea lrrqy, wa,ö charged ln substpnce wt!h: 'spg9{199:

üion 1, Uy hfs offietal,acts,'beüwään Ii May fgtf'ard. 19 JuIy L945, he öd wtll-
fuIly (end unle.dull-y) incitä, inspire, recomrend, epprove and caose üo be lniü-
iateä-äfficd;--cea--uä-rore a i"p*i"".'änrtary triu:iräl (ilreee.l), unfair (falgg,
end nd]I), proceedJ.ngs age.insü LLi NeLson and Sgü..-/,ggunasf Speclflcaülon Jt
dr:ring July 1945r'he dtd.'wtllfully (and. uplavrf-tr*U) .inclte, l'nsplrer ce.uee
(aireöt anä coriuiäna) nenbärs of a-Je,öFge-EfEta-rv ürlbunal^to senüqrce.to deaüh
ir-@ugunes, e.ü the tine .knowlng (thq9;.th-e -evidelc=e.a{r,d.,clrareeg.
ae€insü then were false and-fraudufenü) and ühd.ü a
not be'afforded then; Specificatlon 4, üha.t having y for the super-
vision, 4irecULcin anä cäntrol of said'Judlciel Deparfnent, äd ühe Lnvesüigaüion

I
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'Ttre record öf thie case shows that, Otahere $Ias tnansferr"d oil f.Z..l"Iy
Lgl+, ü:,d�t offftially, afüer'thqt daüe he wi"s the Chief of bhe Judlcial Depa,rtrnent
of ühe Seeond.Genelal /rmy at,:tllroshina, a.euperiör comrnand of üh'e Fifbeeitb area.
Arrqy at'.Osaka, Gen. Yamagamirfpbalaräls successorr lr'es officlelly.the Chief-öf.
ühe'Judicial Dep*ümpnü of the Flfüeenüh Area Är:ny.a.füer ]? July I9l+5, and,C'apüain
Qto, the hexb in corqnand, v,ra.s acting as Chief of $ne Judtcial Department ö:ring
thö period thaü no chief was.prosent. l.fter.12 Jüly L945, Kuniüake bornpleined
üö Capü, Onq about the delay in !_,lne trtal (Dc. 39, pp 2r:_.ji 36, pp 7i'.'!.f)..'. 

' "

,  1  .  .  , '

The facts are' clear ühp.t Ofahara prior tn 12 JuLy 191+5 aötea in the , '
cepacity as pnosecqücn as well- as.Clrief of-.bhe JirdtoiaL Oäp'ai;trcnü of, thp Fifleen-
üh ilreq {royr agd afüer theü de.te !e ,tras offfiiall1y'the Chief o? ttr'e iludlclaL De;
pt'.rtnenü of ühe $econd Qenerel tlqniy, a superior conrna.rd.- OD L2"July t9l+5t piior
to tlre trial, OLahara'wag offlcialltrlxelieved,of his dutie's as pnosäö.qüor,and,qt
Chlef 9f ühe Judicial Dopartment of the'Fif0eenth Area.:;lrnf. The failrrr.e of the
prosecution tq.pleäd OLe.harats capacity es Chlef of the Legal lepabtnehb:of bhe
Second.GeneraL:ArmX and,as.prosiecrrüor ln'lspecificaüiöns Lr 3; axd -4.rni$t have ,
eaused the Conml6Cton difftcultSr. i'n preparing iüs flndings. It rnighö be vrell
ergued ü,ha! the prosecution in.pleading Otahe.rate iapaclty. a.s onl-y .the- Chlef of
bhe Jlrdl.ciäL Depertrnent of . fhe Flfteenth Area Arrny ltqlitod bhe speeificaüion üo
acüs coin-rnl"tled by ühe accused prior to 12 July 1945, -I?ris fa.ctual eitüation of

ü ' ' " ' ' '

P,Äd*fil
änd deüermina.ül-on of . cfrargeo againsü cal
apd 19 July 1945.r he:dld wilürrlly (end:
änd deüefmln8.tlo$ 9f .9lt?rgg_8_ ?Bglnsg captured eriay alm.en, beüween 15 lIay Lgl+fu
and 19 July 1945.r heidld ryilIfully (ed:ualailfuLh) rait and nee.lect.'üo üake
reasonable measures üo aff_o1d (gt9jf,)';3ä.E'ärE:i-aparhtäI triä of L!. Nelson
and 8gü. {tugunas; applying,bo..alL epeeificatJ.ons; theü hö did thereby contribste.
röasonable measures üo afford (gIgfl)';3A.E *A:
gnd.pSü. |uCyngsi ggglfing bo ..alJ., epeeificatJ.ons;
üo .the -unllfrful, k1l+ing of 

' 
Utre, gbid -arnerlcgn ,priäoners of vrar. Obahäa, was . also

charged tniülr. !,he spme lgle4t'fgal- apüs 5n Specifl.caüion: 2:as in Specifiebiion 1,
gni. do:fLg ths sarue-nerd.o$ ?f liagl r*ri].e acüing aq Chldl of thä Jirdiciat nppäiü-
uelt-of !U9';feco$.'Cieneral tql 4!n hgadqrlar-Ueis aü o4 heqX.Hiroshina. gt'aÄera
was, f,anpd ncit guilty of Specificatipn'ä'ariä-üt"-*of& ft Speii.ficattohs l, 3 a.nd
4: Pafenühesized and underlined.. 

'
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.Oüaharars. staüus and capaelty nay be tlte reason fihy'the Coimnlssion fognd"hj.ra noL
guifüy o!, the"excepted words in SpeciflcaüJ.ons 1', ?'end 4 and notgutlüy'of
Speoification-Q. The sane scbs are pleaded in Specificatlons L srd 2 and thqr,
oüher than the triatl occurred prior to 12 Jr:Ly 1945. . Thus the 0ornrnisslon in
SpeclflcatLon.2 apparenüly deüernined ühat as. t}re acüs occurred prlor üo his
appointraent as'Chfef of the Judtcial Deparünent of the Second General i'rr1y, on .
12 July L945, Ofehera'wäs noü guilty öf üris specifleetion.. These sü.atements
wiJ-l be fultheranpl-ified in the discussion .of eacl1. of the parüiculeu specifica-
t iolrs .

Speciflcaü-lon-l-: Äcüing .as a prosecutor Obaha.ra ma.de e,n ihvestigaüion
and reconiiffilE?TEäTiiiäl'ana Aeätrr sent"ne", irs Chlef of ühe Judicial D-parü-
mentr. Fifüeenth'/rrea lriny; he apprbted thesie recommendaüions end,obüained further
approval. fron hlg corunaniling ge.neral, the'second GenenraL ,rnny, and ttre ltle,r !,trnisüry
ihese acüs, lvhich erte the Criüer1e necessary bef,ore the triaL.cen be conmenced,
all occurreil :prlor üo 12- Jr:l1r 1945.. In' thle speciflcaüion, Obahaf,a rlae found
gujJ.ty of other descrlpbive words end phrases in the firdings'of thg Conlnisiion
noü lncluded lrr the späclflbaüions and- firidlngs of whieh Uchiyana wae fotrnd Erilty.
Ihese ere' nLnc'l.te, ''lnspirel reconrnrerd, approve; and ce.usi: üo be tnitlaüed and
cornmöncedfr. ' Nqng of ühese, lnoluding-rriig1g6tt, vürleh ls defined'in T'Iebsüerts
Nelr Inüernatlonal Diqüiöneryr rrto rcve to aeülon, to qpw or urge onrr, inply bheü
;üLp apü lüself ls crimtnal, The proof.is clee,r thaü Ote,hara did appnove and
.'rgcor.o4en$ t!r'a.ü Nelsop erfa'.l,ugunas-Uä trlea 6efore a Japanese $Llüary !fuung].
anO Ue sänt-eiiqea tb äea.üh, put he was a-cquiüüed of any criing in conneoülon with.

Such appfö,vat' .ena reqomnenaätion by ühe Cpr:udssl-on finding hi.n noü.'guiJ-üy of the
wofd ttunlstrfully'ttl The reCord does'noL susüain thab Obahara was bhe pnimn:ry;or
rnbvl-ng par;.üy ln-urgtng thaü Lt,. Ndl-son and Sgü. Arrgunas be üried.before.a Jä.penese'

. nfli,üary tiiUun+,- Ilru record. is. cLear that=Lü; $n. Uchiyana ordered ühe in-
.v6düieaüio4 to Se. dade by ühd Kenpei-Tal (8x, .-6, p 1); ordered Obahara to person-
alf,y dake. än investlgeüion (n. fgl)i errd o-rdered Lfre irisüttuülon of 'the 

Prosecu-
üloi of tire rneilcan. ffiers afüer äiprqval had been dUtpJrrea fi'oni Gen. Haüe ard
iFltir; uinidiry:(fi, 2i, p ti. o[äf,#a äiit nou, as lndlceüp4.by tle 6pecifica-
tLon;' upon.hii äwü respdlsiutiity, cqrisä .ühe' proÄecuüloä..üo be' lnlüla.ted and



the ieconmendätion'fr_o_n hls connmnding,gfenäral, the comnn*j-ng general-öf tge. ,,
s,egond Arrryr C,ene1a1 Hgta, and,ure Tra; üinrsiS. 

',s"cülr.iitilä 
;;L;-aä rris-äüratn-lng $nese epprova1er t'he plepg..raüton'of tftglchärggs'.ard ühe. anaignraent for:l1s,

and Cap!. Ong.t.sr.^th9. secoird-iglcö4rnand to 
'Otahänä, 

aavfce.,bo ühe Eeropei-Ta1 lnq9l5t99!a$ Et!.qeü,j-nvesüigatiogr ,ere,al[ nornnal drties.'in conneeii.on with ühewofl( of ühe'JudlcL-äl- Depgrümentt-'1lü, is difficult ta see hovi OUaharars acüg vrere
crirdnat- for tlre !ff" ol.'procoeding eiven.f:lursäi-mä f*ärrr; üjTül-c"*isii"" 

-

I*Hg = ly, yl, giitlr g5:.9r.9, r^*iir ri5srffi; ilo;;i"rs ; 
-.ä 

;i,ri;; Jü ;iü"ä " .
u:trT*s:1on-asqu5-jt:d ts?h Urchiyamä' and Kun:ltalce, 'r:ndp'pl. co:urrand responsiblliüy,
of otäharats actg.io'tül'+g,eonnec,ü-i9n, _ Thus; Ucüiyartar'by.the Connission tfnäing
hiq no! güilüy of :speclfica.tLons:l: etld 4, wäs acqitittäa är rtru b""-äctc'end ühe' acüs of his subordinaües.'(fqcluding -Oldherals) ol.,iiOurt*ly'pqridttingn authoriz-
itg, ai"e"-tirig and'consüituting en] i,r}äeaU unräirt; fa.G;-änä nirri-pröäuedins
Pga.uTF Nefson.egd /rugq4as, *d 9{,rry5J.}fulb.,ärd,uniawfully fa1ltng ärO negteäting
to take neasonable'nbasules !o af{or.d ä_fegal, feir and infartiaL [rial of-cerüa.i-ä
charges (prepared b;l,otrihare) .aeaursl ir,"*it-t 

-- -- 
: j .

:P:l::$, !Y!,:t"i"_tly fg:.lo*"d Japanese pr.,oceairrä and.obüaLned bhe appnovar of-

I f9r-.$9 rcesols g1v3l lerein and the connienüs made under ühe. opinion in
{,iuehi{ary.,abor1eO,i.-t, i, -eonlidqfed,ttraü;:,the Comlssion prred in f,indingühe:cäee of Uathe, caee of Uöhiyamä,above'iü i-s c,onsidefed.ttrdt,the Cormission erred

Oteüara guilty'e3 ariy crirninal äöt.undör'ühe Laws.,.and. t\rstons of i,rler iect"undör-ü.he Laws.',and C\rstons of tllar in respecü
!?_thT specificaürol:. I!.is'recpr(ere.ndgd thät, irt"lioai"!;:"g-Ehä cornrnissi.on tnreopect üo this speciSicaüion be di,sapprov'ed.: .

phis spe
Oüahara, as heretofore sbaüedi uras forrnd rroü guilüy of

as Law lfenber, undoubüedly uras a raaJot" {aelor ln the niLiüary trlbunal arrirriving
a.ü a senüence of deeüh cif Lt.. Nelsorr and

F,pecifie+I,1o3 2i There is no.evldence tha.ü Obahara dires'ily ee;used the.
three nembers of ühe:tribunäl to sentence NeLson end rl,unrnas üo de-ath. The'fe.c!
ls:'thaL 0tahara. was found, not, :guitüy of 'the 

r,rcrd.s ,;äi;;";na-ä"üäar' .in ühis
splgifiealion. Tligre' is widence tiraü lndlrecüly 0tahara.raqy have eaused ühe
nenbers of the tribrlnal üo voüe for bhe deeüh senfence-. Part of the evidence
p:reeenüed a-ü ttre ,til.! of ühe Arnerica.n fllöns vras the recor,!'nendation and approval
of Oü.ahara- reeornnierd.tfg the'deaüh sentence| that ühis caused täe rnernbers of the
tlibr4af to: tioüe for t[e deaüh senteiice 

-i"'noi-"""lained 
by the r"ooi.- 

-u*^u""t

' of a J4panese.n"ilit'any'üribunal exercis'e an independent Juägnenü-in.dqternin-ing'a 
verdicf, and'sentence, tntt.öhey,nay ln'acüual'pra.cüice iotfow ttre opinion of the'

celtlaJ- (or highen) authority, (n*. 36r pp ZLr'29i Ex, 39r p 4?; R. 13?). Bonno,
g de{.9nse,ruiüness_, _tesüif.led that be-sed upon his ecpepiencä.merabärs of 

'a.-tniuuntr-i.'

}*?lly.aid no!_ foll-ow the recomnendations of the Cüf "f of ühe Legal Secüion (g.
L93). ApparenLJ-r1 .rinembers of the tribunal foF s* ühe r"econurende.üions of ühe dtriuf
of the Judioial Departnent: jf iü has the)approval. of the higher auühoritieg u1d'
othenrise äf s.uch auühorities do noü. "oncor. In: the ebsencä of arly other trnoof ,
1ü is deternrined tha,t Otah'erar's reconmerda.Lion and approval, sUe:rding'aLonä, woUa
be üoo iesoLe:üo base a conclusLon that'it caused tträ-rnsnbers of the-Comnission bo
gentence Lt. Nelson and Sgü' Auggnas to deaüh. Otaharars recornendaüion, occuruing'w?ren'he wds stll l Chief oi the',Iuaiclal'Deparinmt of.the Flfüeenth Area Lrrny, of
6aP!.. On-o;_ his nexb in c9r'nrnand, as Law Memper of the üriburtal, and hj.s appoinlnrenü

a.ü a sentence oI' deefh of Lbr. Nelson äund Sgü. rlugunas. The La.w Member a.t a con-
ference afüär t}re tri+l'is ühe one who ercpialns first,'whether ühe verdict strouta
be guilty or not Eriltyr and lf ,he deLesrrlnes tJrat :thä verdict should be gui.lty
hq' gives hl-s'reasons :aL- tö vüra.ü ttre penalüy shorrl-d be, ltre f acb tho.t Obafara än
15 Jr:ly ordered Shinannur,a, ttre. clörk, üo obtain detatled Lnsümgüions frqr Captain
Onqr his forrner second-in-colryne$dr üo fird a secret ryot aü bhe'Yokoyqnra firing
fange, and Onot-s selecüion of this piace of ocecuülon j.rdicaües, ln absence of
any ec<planaLion of these acüs by'either of the accused, ttrai Onci uas eü leasü ln-
fluenced by Obahara to voüe for'ühe deaüh penalüy prioi üo ühe trial arrd, eB law
nenber, to perzu.ade the oüher'mqnbers of ühe tribmal- üo do like'rrise. Such acts
<in Obaharale parü were unl:.wful to such q degree thaü the trle.L was elearly
ill-egal_and nulLr-. However, as üheiie acüs'of Oüahara occulred afüer J2 Jüy.1945
and'vrhen 1le was no lopger ühe Chief öf- thq Judicial Depa.rünenü of bhe Flfteenth
./\ree- Irn3r, iü appedrs, ühai ühe Cpnnrlssion deter:rined ühat th'ese acts efter 12 July
l9&5.uere noü covered by bhe speeific.a,tf.on by its ftndlng hlnn noü gullöy of Uhe
e:rpepüed vprds. It ls therefore'consid'ered for the red.sons heretofce and htirein
giverl thap- the Oonnission failed üo lind ühe.ü Ot,ehara ccmmiüüed a cfime under this

( p
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specification. : I.t ls reco,nmended tlraü .ühe flndlnle ln respect to
üion be disa.pFnoved;

tLon, pnd 1! li üh'erefore. conslflered pfoper.

(p 3?, ucrrriaab. st 7 t Cä.se ltrn)

4

ttrlo speeifica-

,' 'speclflcaü-ion 
4;, Tfre 3o.rlrrre'e.nd negle'cü of Otaharq üo teJ<e reasoneibLe

meagureg, An the supgivlsion, direction and.'conbrol'of ühe Judlela-I Departrnenü,
end X11" lnvestlgallori errd the deüelrnlna.tion thereof, ls-ellegeÖ in .ühis.,speclflca-
tion, a.s ttre bäels wfry 0üahAi^a.. did noL :afford the l.:rnelcan flLyers a 1egal, fair
and lalful trla:l. Thls same tnvestigatlon ivab the basib for Otaherare rdconrnend-
allon of ühe d,eath sent'eheg,"a,g pro3äeutöb 

.arid, 
appföval thefeof as Chie! of th,e

Judfcta! Depaft'nn'ent. Th'ese:ecüE toggüher wiüh ̂ the"pbeparaülon of '.ühe charges ere
e. palü of the ctlterion in ühe inltlation and cornmencenenü of the poceeding.in
späeüfce.t,ion ti .tb ühe horelcidel acts alleged in'Lhis speclflcaüibn' ere d-parL
and incLuded wiühln the hqflicidal ryts all,eged ln.specifice.tion 1; ,1ü l's recmnrend-
ed ühaü tJris ,speciJication be süriCk'en a.p dupllciüous end .ühe findings of tlre
Comni.s.sl.on thereunder : be'dleappoved.

... :.

lcüs--&!_-üehge4! In the opinion of,. den. llehiyana Lü was deternlned ühaü
the Corndffi-äffi-Tlnalng'ühe accused:gu11t5r of theiword,rrgnlanfüln prece{ing
the'i6rd ttki-}llngtt. The tiene 

'copcluslonpi 
based upon the ree.sons prevlously seü

oüüy cen be rnade:: hereln, fiiese specifieailons -of OUahara.could have 'be.en drefüed
to'incLude the ltunlawful klLllngrr:'as parü'cif ühe lionicidal'act raüher than',es part
of ühe conch:sion. If ühis had b'eer\ done, Otdharats acts in'ordering the .t:rerlcan
fllers üo be betreaded, and the{r parblal bdreadirtg rat ühe ,orecution, wouldrhave
been parü of'ühi hornicldä-L act, OLeliäi"ate äcts \rere illegal and .unlawful ir iha!
aF ä'süaff ,officer he had no auühori-ty .üb order ühe manner ln t*?rjph the Arcerican
fliers -wouLd:be 6xocut.ed, end the behäading ltself is-i1"Lega1 undef Jepanese'räg-l1-
aLions. 

'Ä 
ürl,aLr'ttie'eenfence of death, its approvale and ühe ordef of'execution

nright,.be 1egaL and IawfuI, bll ühe ocecution ltself;,ir1 the way iü,is cairfgd out
be ill.egel and un1a.wful.'

The acüs set ouü .trerein occuned after 12 Jufy f945 and ab the tirne
Obaha.ra was offtc{ally Chief of the Judiciel Departrnent of',the Sscord General ;'fnyr
a. iuperior connand; and had been'relLened of his dubies as Chiei of the Judicial
Departrnenü of the Fl,füeenth Area. Lrny,' The Cbrinrlsslon undoubüedly consJdered
bheqe dcüe parü of tfie hocricidal" acü in sentenciirg 0Lahafa to death. The Comr

..Erisslon'erred in consldering ütris evidence forthe obvious reason t'hat the accused
we.s not charged ülüh tliis offenee and it,is noü ineluded ln qny of the Speciflca-
tions vrith which he was charged.

respect

accused are adrnissible in.eviäencel end.the.declsLons in the defense brlef in
confllcü iriüh,'Cen; Shawts"oplnlön,-are.thetefore noü applice.ble üo -ttre questlon
presenLed.' Ihe defehse aü the ülroe.of ühe ürlä1 obJected vtgolougly üo the
iniroductton'of bhis oihiblü and ln ltp Motlon for Disnnissel- of ttre Find-lngs ,and
Sbntgnce ägaln slaüed ühe san'e grounds in asserülng that the Comnission emed in
"O*fttfng [ttfe. u*tiUiü. ltre asäertton by the def,dse thaü the. @d1i!lt, w9.s noü
signed Ui Ogiya and is therefore ineidndsifUle is noL ln eccofdänce wlüh ühe
eiriaenbei Fart',Tuuo of the odllbit ls in.the naüure 9f an aclonoruledgmenü and
ü;-;-iä;d ly:öeiy".-trn-trtir ;;;i ;i irr" "roiuit appears the ste.tern"i.1, "Ibu

invösüIga"üor:3uJt-read oy,14-päge statenenü and I racknovrledge thaü.iü is true
üo the äxtent-of tty o"tloiy1, änä Ogd"ats slgnature üo the papü'of th9 e&ib.iü
conta.S.ning ühls,büätea eUät6qent cfeärly cures eny.,defect. bhat the süatenenü,
Parb One of ühe eJchlbtü, was not stgned.

. -
üherefore:-in rAofaUibn of ühe ethics'of üh",^närlcen Bar 

',lssoclaü1on-we-s asserbed
üitlf,"-ä"r."""1oS-raotU"" et"rttd,rlttt r="p";..u io, the adrqlssthiliüy of ühä s*ribiü;

iäe iaw Uenfer Fuled Urat ätfrough not l'n aceord'lree wiüh lhe custons ln t'he

u"itä's[;G"-.*rut"-rr"" .otttftrg'In se,lp or Elghth trny rules üo prohibit 1ü. /t1-

;ffi$ d;h eracilce on, the, pe.ft'of !h9 proseöution u6qra be c-onaidered unfelr

and trpboper in ühe urriüed blates, i.i':üaä-u""n'ponsLde*äa uy _s--c-t3-es'necessarxr
ir ;d;;'t":s"ä iüuttju"trce f" "ät"h t*u tt, actordoncä dtn urelPoüsdan Declara-

P"ffii'.fti



. the defense süaüemenü ühaü Ogiya:eoul,d noü üäsüify in a eoffnon ürial *'and .ttraü he would be f\rther preve4üeär i.fcm doin! so urider'Ltre Occlqs{on ruJ-e'is 'drt 
örror.': gg'1ya.'coutrd' t,äke t!!e s!,pqd as .a,pröeeguüign or .a defense.ryitness

and ühbfe is noühi.ng in SCI.P or &lghüh Lrmy nrlee üo prevenü iü. In the ltranuaL

9-{_Cou:rüs-Mar!1"1t-rc Arnyr. 1p28, Secüioq 120-d, p I25-t the fule under Araerican
Milltary Facüice is ;as follows: j

rt0re of two of nells pefso,ns-Congerned,in'an offen$:e.ls
.always compeüenü-,üo.ügstifyr, wheüher he be charged jointly '
or sqparaüeIy, anS wlether,.he .be.tried jroinüJ-y of separately,
and wJ4qLher he.be ca[ed for ühe..prosecutl,on or. for ühe
defense;,-exqepü that hercer,r'not, i{ on trial himself, be
called excep! upon: his o1'rn requestr. ar-rd if noü on ür.iaI'
hi:nseLf .he may ae.gerü hls privltege not üo incnirninate
himsölfJr,

staüernenü bo thp .pnosecuüor ti-6ä öIear1y lmply if,at'tru desir'ed and was

:  ) , . . . - . - .  . . . :  -
.1he sane rule can b9'adopüed,,if, the triai,of',suspecüed war crJrnlnals.' lhe facü
thaü Ogiya gaIre, this'staü-ement üo" help ouL.h{s own position, Page,tr of Part One
of D<hibit, l8j togeüher'wlbh hig,isüatelent,in'{lgrt ltwo of ühe €'üiblt that he
worrld'tesüify,u4qgruLüional]y,and c\early,that-his siatgmenüs were.'üiue iJ he .
testifi-ed in- cou-_-_rt- ani[-FhlFTe wquiL,{',be aba'e to,,ües';if;y to the truüh of hi$ .

willing,to be a,probecutign.
tesüify for the 

'ppoeecution wi�tnedp': :Under suQh fe.cts.:ogiya could prgperly '

under ühe rules cited herein includtng the. ocception.

davils of, defänCe.wilnessei vrlühouü tüeir riltrt. cf-cross-exernination, a procedure
was adopüed'by the Comnissionr, based ön conslderaülons o.f fairness; th.at an effi-
daviü could be introduced in.evidence, but if Lhe individuel neki:'tg the affidavit
was in Japan and avail-able h<j would be puü on ühe süa.nd for crosa-oxarninaLion,
Upon ühe nrl.ing of,the.President of the Conrnission, t}rq defense stated ühat it
ryoutd_pfoduce any of the a.ffianüs that'the prosecution desired to cross*exanine
(n. t6f ).. The Commission erred in not foll-owing iüs procedure 4.nd'atlowing the
defense ttre riight to cross-examine'Ogiya, It 'also. erred qrder ühe ruLe staüed
in paragraph 3r SecLion I, of the Rule of Procedure of the Eighüh I'rqyr to wiü:

The'ruLe adset oub above ls aoplicable in case either Lhe prosecuüj-on or the
defense rryould gall one of the co-accüs,d as a lhüness for" or e-gainsü one of Lhe
oülrer co-e.ccused in a conrnon trlal; A'süaöqnent,or affida.viü has the se-me purport
aö if the.individual lrad taken ühe süaad. thus, to penmiü the prosecutlon üo put
a co-aeeusedts..staüement in eviddnce a.s parü of their ce.se vlitttouü s'oss-examina-
tion voutd-reeulü ln perniüting ühe dbfense to offef a süaüenen! or affidavit of
one.co-p.cgused limited sö1eiy to the defense of a.nother accuse{ and noü be subJecü
Lo ühe cro€s-exaltrinaüion by the pnosecuüion; ,'Äppllce.ülon .of a nrle of procedure,
to be fa.ir, nr-rsü be appl-led equatty for or aga.init boüh parties and not foi bhe
benefit of one elone.

rt?he e.ccused mäy üake the süand as a. v,iüness or he nay
renain siLent. If he Lakes ühe sband he nay make a snorn
or'univorn statement buü in either case he will be subjegb
to cross-exanination on sta.bement rnade, cross-exaflrinaüion

, is nov{:ise üö be ].inited to me.üLers UronghtF+t on direcü
exernina.tion. It

It .was unfair nclb tb pernlü Obahe.rä to cross-exernine'Oglya when lt is
consJ-dered ühaü he, was the mosl hosüiLe.vdüness appee.ring agatn'st'trirn. This is
illustrs'-üed by the following staüenent in his affiäavIü z (W,1ife;eert' r, P 1)

trl r@y be forced.ln the p-rosecüülon bo puü raosü 'of the
.tespoqrsiblllty on you? If ]ou he.te any cömplaint\ üo
make'a.bout General Obahara.lg e.cLg, it uould^be be-Lter
for you üo te1I me new so ühe-t I na.y trave ühe whole--.

(

o

storyirr

Ogiya., e.s, zuperyisor of ttre e:recuüj-on, hs.d g good ree.son to bel'ieve thaü he night

$ lr+d .pfirirffy r'esponsible for the aüroclty counitted in ühe'parüia} beheading

p 38r Uchlyana 9ü 7, Case ,{:3)
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@ne certaLn (fa1se and frauaulqt) charges-äfrale-riiaence ?gainst
r,U..wätscn and Sgü. Augunas, an@r, wiühout affording thstfl
" irfr-(and lavyfüi-) trlgU Speci-ficaüiän 2; drring.ühe course of an (ilfulFal),
unf a5-r,' I@a_!g$ proö e ed ing did wiirruily ( ahd uni ar,rr$rv) senf-ri6-tcl"f?1t1. @4911) proöeeding did wiilruily-(ani unleulfls+rfrl, ::nSance t'odea.th it,m;m-=Ei. Augunas I Specific r tion- 3 rEF6ä-ffilTfffruf f y

e
of Nelson and Augunas.. Obher euidence polnting üo Oüah4ra as _ühe bne who ge.rre üre
order to behead were hearsay statementsr'and Qgllals lestinony direcüLy nade
0üahara öhe one pr$nclpärlly responslble for ühjs crüel anä inhunan atroclüy.'
Such evidense u4doubtedly eaused ühe ComnissLon to senüence Oteharä üo deaüht
wh-ere they might heve given hin a 1i-fe sentence ba.sed upon hearsqy .sbaüenenüs
of other hosüile witnesses. AnJr mrliLery comnission brying-war.crJrninal suspecüs
shou-Ld look with. suspi.cion on accusa.tlons made;by one individuaL against oühers
i-nvolved in thc same act and deberrnlne carefurly wtreüher suctr Sccusation is actualltr
üruö or is given for.ühe sole purpos.e of fa-Lsel-y relievlng hirnFel'f of responsibil-

It 
'is.r.gcommended 

on this poinü alone ühab ühe findings be

Yaman.d';'s:

14aJ; Yamanaka l"as a sLaff offieer and.head of lhe lnteJJ-igence Section -

of the Fifüäenbh,Areä 4rrny,with hee.dquarüers, in Osaka. J{e-was the preslding . 
' -

member of the Japanese millür.ry tribunal rirfrictr tried'-Lü, Nelson and'SgL. Augunas
on L8 JvLy.Igh51'It was charged t]lat he did, as pnesiding roember of.ä Japo.nese
nillüa.ry üribr:nal, Specifice.üion l, during ühe course of an.(ifleg$)' 91fgi-rt
(fa.Lse and nuLJ) proceeding before said tribu4al wilJ-fullu (and.ultlgrylrllv)

(aryl unle1{ull;r) feff to perform his duty as a. tribunal member and dld neglect '

iö-Eo\ri--.-.de a-(iägP.l'), faii and'proper triat of Lt..Nelson and sg_t. {ugrrnggi.and,
appiyine üo all-E|-eöifications,-dä thereby confribute to ühe un}ir,,'ful krlling'
oi- säta-nry. (Parbnühesized anä und.eriined vlords indica.üe noü gui"lty fänd'ings of

under the ca.se of Uchiyerner as to ttre effecü of lhe
of not gulIt'y. of ühe occepied raords le applica.ble üo
this accused.

TeJr:tng i-nto considera.üion ühpJ a Corynission nay find the accused noü

erritty of cerüä.in word.s and phrases, the denger of splitting ü!?.hornicidal acls
äver.Leüeral rele.ted''sp-eciPf$tions'is ill-r:,süraüed by the speeificat'ions of ühis
accused.. It rnight ha-vä been easier for ühe Comnission üo have adJudged ühis
eot. "nä nuch simplei to ruvie* if the. prosecuüion had alleged the hoinieidal acü

the Conrnission). 
.

. Ttre oplnion,
Commis sion.l s f inÖing s
the specifice.fions of

in'one specifica.fion.
. ,

Specification 2c
(uut raw?urTJffie
iE6-Fffiriar. Iü ts
üo'däscribe ühe sentence
'jtigtl. The. Co:nnrission bY

Ac.cused was föund'guilüY of
ühe capüured l,mqican fliers
noüed ühat the vPrd rtunfairrl

of deaüh, buü was used onlY to
ibs f5ndings of not grilt;' 6g

(p 39, Uchlyena eb 7t Ca.se .1tI23)

Specification l: The heart of Specification I was eliminaüed by the
findings äfmäGfrqffiA'on:ln excepüing arid firding Lhe accused noü guilty of
the r,rc.ids' rrunlarryfuliytt ;;a rrfal-se,änd fraudulentrt v*tictr describe:tho e-djudging
of the cha.rges.and evl-dencei The:Comnd-ssio4r.by its findings of--not guilüy-of
.ühese rvordsl in :effecü fournd the.L'the. accuseä,Iarvfully delemined. "9r94t.charges

end evidencä agatnsü Nel.son' and'Augunas., Such rvas his duüy an! l!,is'opvious
tha.U ttrls act vras .lnüerrtional end ioü .crimlnal in cha.racter. ' Fulüherr. q9 q"1: .
misslon by its finding of nqü grilly of alll of the excepüed vnrds. deüermlned ühaü

NeISon nr,ä Auguhas w"iu'rawfully anä legalLy tried undei th9 {,a.wp. ahd Custons of .
'r&r. gy aeteiruining fhe.ü the aäcusea fär,rfuUy adJudged cerüain charges and

sentencä äga,inot thä capüured,{menican trlo.l this part of !h9 specificati-on
.can be eltuninatedr'ana äi trtnt f"-iäit i" tf,ät'during an.unfelr üriaf the accused

aid "ot trro"a ühä !'rner:icon fllers a fäir trial' rt is the same act as the e'ccuse
'*" "t*"ied vriih *d"r.specificaüipn 3, es both specificatiorrs are effecbed by

ühe findfngs of. ühe Cornmission, and Si6cifica.b-iqn I !s therefore duplicifous'

rü is reconr[endeÄ--trru.t *r" ii"ä:."ej iit "u"p"ct tb_.ttris specificaüion be disapprovd

vrtllfullJ or intenllon1]IY
üo deaüh without affordidg
vras rloü us'ed äs erl adJecüil
modifY the nqun ttProceed-

rrillsgijrr and tiunla'rvfulrr r

füiü-*eJ



deüerntned ühat ühe ürieJ was Legal end the senüence lalrfu]. under InternaüionaT
Law for'acüs connriüted in violo.üLon of .the Enany Airrnents ,tct, (IX, 16).

' Or the questlon-of the po-rver of lailit,a-ry tribunals to hear, decide e,nd
99"lutll't'hg.!an191e 9ggt of -ühe United St,aües ln ühe ce.se of yamaltrita vs. Süyerr
6'6 s, CLi, J\.or"JAli, 3l+5t saia.i .'. . , ,'

?

9 6 ,  t o 5 , 2 7 - s ' ,  c L . 2 5 ; 2 6 ,  j r  L . .  E d , - � 1 0 J . ' '

In ühe instanü case, Kunitake, vtro 4cüuailly reviewed the proceedings e.nd senüence
of death, was acqrritted'(Sp 4) of;*ifffuffy and unlawfuHy failing-and neglecting
to afford a 1egal, fair; imparüial- and ädequate review of the'p3öceedings-and
senüence of dea.t'h. The fe.cü ühat the Comrnission found.ttre, trial Iegal, the
senlence Lavrful'ana the review adequÄte ca.ncels any deüernineLion tha.t-ühe eccused
comrn:iüüed a crimirrel- offense under üfrls specifica"üion. Iü is recomrnerded ühaü the
findlngs of this specification be disapproved.,

Spe-cifica.üio-n 3: The'.6asis'of this specifice-Uion is the lav,rfuL duty'of
t h e a c c u s @ I e g a 1 , f a i r , a a d p r o p ä r b r i a - ] - t o t , h e ; 1 , n e r i c a n , f 1 1 e i i '
The Comnission, as affected by iüs findirgs, ln effect found that he 1arvfu1ly
pgfonned his duty and provided a. lega1 trial, but failed tö pnovide a fair.and
proper üriali The fa.iLure to provide a f air and proper trj,al-, vüen the briaL is
itself lega.I, is .ar-t acü on ühe part of the members of ühe milifary üribunal noü
sufficLent ln itsel.f to nake'ühe brial.a nullity, but sufficienü on review üo
send it'back f,or a new trial; ühe.ü ühe Corunission judicially determined thaü ühe

'-unfalrness in the t,rial was noü crircinal in sharacber is shown by their findings
of not guilty of Specificaüi-qns ? and 4 of Kuniüake, vrho acüually made the reviöw
a-nd Speclfication 4r Uchi]rama. Thus a judicial deternine.tion tha.t ühe review was
edequete in a.oproving the proceeding3 and senüenöe of death indj-baües clearly bhat
ühe a.cLs of the'members of the tribunal, uho werö requi?ed üo efford a fair end
irrFa.rüial trlal, a.re noü erinrinel. Iü is Lherefore corsidered that this specific-
aüion, a-s qffecled by the Corunissionls findings, does noü staüe acüs uhich are
cri-rninel erid uporr uhlch a sentence can be imposed. fü is recornrnerded ühe,t the
findings in reäpeoü to bhis specifice,tion-be'disapproved.

, ttlf ühe militer.rr Lrlbunals have lavrful auühority to hear,
decLde and cqndennf thglr acüion is noü subjeci to.Sudiäi"r,
review nereUr because they ha're nade a w?onA decision on

r disputed fe.cts. Correction ot' thejr errorb-of decision. is
, . ngü fqr ,the, coglüs but for the m5-liüar5r auühorities which

ej'e alone'aulhoriäe{ üo revlew.their decisions, :See Dynes
F. Hoov€r, 20'How, 6J; 8I; L5 L. Frl. 83S; Runkle v..Uniüed
süa.ües, 122 U.S. 5'43, 555,556t 7 S.-Ct.  1141; ] . : I t+5, 1_J-46;
30 L.. Ed. J16ft'Ce.rb_er v. Mc0laughry, lE U:S, 3651 2 5.,
Ct. I81, h6 Li M; Z36i Gollins v. McDona-Ld, 258'U.S. lü61
l+z' s.. c!, 326;'66 L, Edq 692 c{'. Maüt6r öf'r,to'ran, 203 u.s.

Ono

found him noü guilü]'of ühe sarne occepted words.

The opinion unddr the case of Uchiyema and-Yamalral<a above aq to ühe
effecü of the 

-0omnissionrs 
finding of'not guiJ-üy ofoühe excepüed words ard remarks

me.de in reippct to pretrial e.ctiviüies under OLeharets opinlon is adopted as
pbrt of bhiFopinion. For the rea-sohs heretofore expressed, it is necorsnerded
that ühe findings. of guilty be disapprolud. .

Me.9su'nori

. Cäbü. 'Ono was senior Judictal offiier under Otahara of ühe Judicial
,Seiti6n of the.Fifteenth 4Tea ,'rny, He we.s the legal räernber of the Japanese
millüa:y tribunal which'üried Lb. Neison and Sgü. .,:lugunas and rvas.charged wiüh
bhe sa,ne specifLca.üions,.excepü as legal member, as Yamanake.. The Connission

i

Lt. Maüsumori tyas a nember of ühe Fifüeenüh lrea lrmy acüing as liaison
officer beüwe,en the cpnLrel- army errd ühe govern'nenü offices. He was the bsgocjaüF
and.jqnlor oenb"r of ühelJepaneie ntliüarl' Lribunal r,üich'üried Lü. Nelson end

ö;t,."A"grr";, 
-;a 

we.s chergäd nith tlre sa;e specificeüions ecccepü es asiocieüe

oto*'djffi#'case 
/r2rr-



.  4#  . : ,__ :_ . i :__ :_ ; i . {

npcnber ag Yarnanaka and Ono, The Conrniäüon'fowrd
.cept9!-wo19p ft.Speclficaütons I and 2, as Yamanaka
spepifteaülbn 3.

T!r9 opi.nibn
Corilnisstoh.ts
Lhe opinion

Sfgt{lcqtto4 t: ^Il a.ddiüion to th9 öpfnton given in respect to the

Comnissioä-ffiti*iäTffi speci.fice,.tt-on in finding tÄe'accuseä guilüy of th6 phrase
Itvri-ühouü afJordin.g the:n a'iair ürte-Lrr. As efirniiaüed, all tfreiccuäea was föünd
gutlt'y of ?as. wll.lf.rl1;r (pq!, 'Lrwfu-ll51) 

senüenci-ne üo.äeath Lü. Nelson and.Sst.gutlt'y of -was. vdl-lf'üljr (gEq-.l: +J) senüencing lo.äeath Lü. Nelson and.sgt.
,rrugunes,in en.unfair 1brlq1 wLr:j-ch ühe aicused was under no duüy üo provide. , In ., .
ühe olemencar'petiüiön of the

h'e aicused was under no duüy üo .proviöe.' In
edtc .wife iü is süe.ted thaü- hd:firsü,firnrly'

companlonTfiec.-.-_T-,iffi of Yananakai aüüentigrr'is diräoted to th"'t""t:ir,aC-trr"
Conrnission Judicially-deüenniried by firdihg this accug-ed nöt guilty of SpecifLca-
tipn 3 thaü he v;as' under no drty to pqqrridä a,Iega1, fatr anA propär trial üo
Lü.' Nelson and'Sgü. Augunas. The Comrniss.ion, üherefofe, erred in ftnding.the
accused grilty of the phrase. ttwithöut affording'them a falr and La.wful' trlalrt
in ühis specification. '.1lIL ttre eccuged was forrnd gptlüy of'J.n this speglfication
ls thaü in an unfelr ürial-. under'which he had no.drty to.provide, tre wilttulty
or intenülönally (but rärrrualv) adJudged *a aute"n'iäuä ö[ä"eä" ä"d u"roä*-"
against Lt. Nelson and, Sgü,'Äugunas. Ad.judging and-deüernining charges.end
eui,d9nc9 egains!' 'hn .accused, stending aloner, dges,ngt. egnsbituüe a ciLininäI d,cü,
and lü ls üherefore con'sidered üha.ü the ,Couurlssion errqd in finding ühe accused'tÄtrilty of ühlq specificaüion. Iü is recommended thaü. the findings-in respecü

'to ühis specif ice.lion be disarrpro.r,fed.

him not euq_b-y*of
and Ono, buü noü

.![e sane\-
guilüy of

of ühe
parü of

üo the effecü
le adopbed as

en
üne otenehcar petj.tj.ön 01' fhe .o.ccusedrg.wife 1ü is süa.ted thaü'hd:ftrsü,firrnly'-
opposed the dee.üh,,penalry, buü oühbr nembers of thd tnibunaL ueie opposed to: '.
ühis opinlon end j.n the end decided üo give a deeth senüence. Furthär ühe e.ccusedrs
wife:stet,ed the-t afüer tbe execuüion ühis accused rnade a tablet of the American
.f'liers a1d irlaced f! fl_ the femily shrine. where iü we.s ryrshipAed üogeüher with
the spiriü" gf tne. fanily deeöa.Fed,

$t,1n{ing alone, voting'for al-deaüh penelüyr'whqr it, ls noü--allcged ttrat --
lhP se-nü'Fn€e iüseif is urrfair, is, not a crirninal a.ctr. and üherefore iü is con-9r,19 senüign€e Atsel.J iis unfei4, is, not a criminal e.cür. and
.sideri:3'.tlieü fhe .C-cxnnis-sion "i.r"a in finding the e.ccüged
tton. Iü::'ip:-rsco.nitrended tha.t, ühe 

'ff 
ndlnes in .rebpecü to

güanding alone, voiing

guilty of this qgecif,ica-

llon. It'':{p..,1!co.$rend9.d thaü ühe 
'ffndlngs 

fn .r*ebpecü to fti.s äpucificaüiän be
dlsapprovbd.,i ,

Not Guiltf.

tgg*fa

'. Lb' Ogiya we.s p+ .nenbei.of the ju.dlclal Depa.rtmrjnü of the Fifteenth Area
,'Iri4i,'64'was appoinüed on the 14th of iluly 1945 äs piospcirüor ln place of Otahara.
Obe.hair: wa.s una.bf.e to conti-riue as orosecuüe ln view of ttre' fäct tha.t 'he wes .re-
li.eved'of his duiles on 12 .luLy 1915 by his transfer to the Second General Arrqyi
9giy,nade no investigaüion of the na.üüer personally. The opinion qpder Uchiyena
as. to the effegü of the ComrniSslonrs find.ing.ühe accused 4oü guilüy ls appllcable
as: üo.Speclf1caüions l rend B a:rd not Specificaüion 4.

kllling öf satE q:lsoners of .vrer. .;I?re :Conriri.ssloä found the accused: noü,.gullüy

. : ... ALl ttre Conimiesl.on f,ound the accused ggilüy of in ühLs specification le
nitffufly of lrrüenüionalty'irräriäntfne cti""eu".äna. "*aaerrce e.gaLqsi the,.lnericanlrrüenüionally t2rädenttng cliarges .ana. eviaer1c.e e-gaLqsl the .lnerican

..fJ-!ers, Hä
presenüing. . .

(p 4f, Uöhtypta 'et,7y Cese #L2))

@,slnicfE0

.Speclficaüig-nj: Ogiya wa.s drarged in ühip specifica.üion as prosecuüor
ofa^Japaff ieIff ir ibunaiduringühä:course'or(i :Jega1),rrnfair,(faJ-se
ggd.{raudul--en}) proceeding before seid tribrrnal. agr-inst Lü. Nelson and Sgü. Augungs,
ffi-eifrarr'F.vlftraü .he did nillfufry'('elg.-gdg!4gl;i) present (fajls,e qtd.-fr?q_{ulenü
che;ges and-widence,agai.nsü ttrerr;ää, TEäEffcontriuutu



Connlsaion 1ü ie clear the,ü aI1 he waS found grlIüy of in f,hie specificaüion rrya.s
peurfcinlng hte duty ln präseriüing tÄe char5iee-and ävidence, end if Uhts is a
crlme a1l, Froseculols in any crilninal.,caee npuld berld b9 9qua11y guttüy 6f a crlrde,

p!-ty,qf ,tlre, ec.qepbed raords erreTtre Comdssion efier flnd5.ng.!hat hä''was,not gg1.1ty,qf ,ttr" ec.qepbed raords erred
in firdjrrg |tin Fyilly o!.,thä gnectficaüion, it'le-ldbhiiändäa ifrat the flndings
5.n .respecü üo' this, speclf!.c aüiqin :be .dls allprove{q

i, ltris speciflcaüion ls the same as Speeific.aüion 1
san FlIr' ühq hornieidal. aet Ls alleged to. be ttdiitl willfu"Lly

(and qnlawfuüy)'request; and,obüain ühie sentencb of deatärr in ilace of 'the phraäe
refefrlng to @e presenürnenü of the chefges and evldence.

In ühä parüs thaü äre th'ä sdrne the Ooqrmission eicäp'$üttittlte':srme words
cificeüicjn 1 and"'in ühe quoled,trihrase fdund .th€ accused not güllüy ofas ln Specifice'üio"n I andtin.'ühe qüofedr.1j 'grillüy of

il"-;;ä-;;e';"d'.;r"rry,r- bnä:oi irt-äit'Lä"'-oi ;;;;;'ffü;-ii *i-iäportänü

{

except, üh

capiüal case id'-tb 'e-sk.for',the 
deeühlseptqrrCe,arrd..!he. jury, Judger. or. nlliüary

corrmi,ss{on ärre Uhe''ones'üo,.deüernine and are redponsibl-e for'the verdl.cü ard ühe
senüence' of death. tlnderthe finditgsr as affecled by'the,Connlbsiont no affirn:
a.tj.ve ect of Ogiya,trenrains indieating thaü th-e rgquesü for.ttre. dee.th sentence '
was'rrnlp;r'dul or'unfair or thaü his requesb starding elone, caused ühe nritlt'ary i
tribunäl to rroüe for the deaüh senfepce. The Conmiesipnr e.fter deüenuining ühat-
he was,not'gui]üy of 

'ühe..or'cepüed 
woFds emed in-firding him guilüy öf ar'örltainal

a.ct in this specification. Iü is recomnended that, firdings in ibspeaü üo-thi6
specif ica.üion' be dis approved.

9feg,i{"9!ioj.2:. Noü Guilüy.; '

' Spec-ificetior: 4: Ogiya lras charged under this specificeüion .as prosecutor
or a",rapaiäffi-triuuiai that he aia (wil:-rurrv anä -unrarvfulljl:) supervise
(qnO aiig*) the iUeeal killing oL*t\narsö s lound
rnü gui.ity'of the words in parergbl{esLs änd underlined.

This specifice.üion is differeerü fron the spectfieablons hereüofore seü
oüü in;tha.ü ühe, rrll1ega.l ki.]-llpgn is made part of ttre homicldal act. Furühen,

o !!" Cornnlesiqrt:.e:icepüed ühe rrcrd nwiLUullytt as v€II as ttuhlawfullJ"t in i-ts
flndings;

. 
': 

It appears'Lhaü the Commission found the accus€d guilty of involünüary
nanslauglrter;-'Thus, as sald in 6 8u11. Jl-.G 24o"and 241, ria speglficaüion aLleg-
ing an. iunlawful kiilingr ard fai-I5n! üo allege words 9i willfr:lness oT in,ügntion
to. t<il-l, as fn'ttre instänü caser- conitituües a speblfiöatiön g.Ueging involtmüaqy
nanslauihter.on]-y'tf *- +r for *riäh.ühe.neximurn eonfinenent givän by ühe Table of
lfaxirnin.Confinement is three rrcFJs'.rt

Involuntary nanslaughter has bäen defi.ned in 40 C.J.S.r pp 918-9L9r üo

rrAs described at, cofilton law and under statutes. subsüanüialJ-y
declaraLory thereof, involuntary manslaughüer corsisüs in'
the lcilLtng.of, anoüher. wittrbuü nalice ärrd uninterrtionally,
in do.ing'eome unlawful act not arounting üo a fe.lony on

,natuta.lly üending to c,ause death or great bodily ha;nr or'
in döing söne. acü tawfr.rt ln iLselfrin'an unlavd\rl memer
or negligenll;rr or by ühe negllgent omisslon to perform'a
fug".l du[y.- .The unlavvfulness oJ €he act in connesüion w'iüh
whiqh ühe ktll"ing occurs is the ele4bnt wtrich disüinguishes
lnvolunüary nanslaughbeii fron p ki[ing ecccusable as by
accltlpnü or nisforLune. It ig 4lfficulü to separaüe sharply
an:unlavdpl acü fr94 a Iawful acü done Ln an'gnlgwful manner
or rry:ittrout due cauüion or circrmspecüion.rl

.  - i ,

fn.Uiie cass of Süeüe ve, Anderson, 116 Paciflc, .398, 4Ol-, lOO Utah 468, .the.courü
herd'rhaü en,act which is noü iüsäIf llIegal, 6u! uhigh 1". e Ffl:"-cas3 !e99n|1
ili;gJ becagse of'the npnner in v*rich ib-is-pörforhed, ls a larYful'acü done i'n

an,u.n|.awf. -ul ltr€lnner.



'. ' 
Oßiya.waa requ5red as prosäcutor to zurervlge ülre exeouüion under

tm$mSg_regrrlaLlons and.ühe facü ühat he dtd eüperylpe th_e ercacution was noü 4
[n {tfe*f unlaryful. As ühe supervisor he had the dlty üo order Nakaniehi to
axeoqüe ühe flJt€rs and see ühat ib wae sarrled ouL ln a lessL nanrpr, Thts'
orden, süardlns 'a-lone, wae deened 1awful by ühe ffrtfngs ol:ifr"-Cor*fssion as
l.ü we,s baeed upon a.legal-trylal" a layrful sentence of äeath, an adequate review,
and a proper execuüLon order, The execuüion of a peroon to-be Juit{gtaUte, hod
ever, nust be ln pursuance of the sentence of a conpeüent courü and ln büricü
conformlüy ühererdth (4t C,lS, p 96?)i Ono ab the ü;ial süeüed ühaü the /lrneriean
i:yers would be exeeuted in accordance with rezulaütoää and under these resul-a-
tions, D<. 16r and the evidencei. thä fegal net[oa oi,execuüion rculd be by
trshooüingtt. The executlon vaas noü carrd-ed'ouü in strlcü conformiüy wlth ttre
ördere,of the':ööürü in thaü ühe order was firet'slve;,,t6,,behead anä as a-result
thereof ühe .0ndrlcan-fly_e1o vrgre,parlially behgaäed.' Thus-tfte "x"cuUioni'al; 

-

thouglr baeed upon a legal exeguüton order, becalne unlarryfr:L by thp manner in rürich
iü vras performed. Alühough the proof does noü sustain ühe fäct, theü ühe parüla}

, beheading. ca.uQed'ühe deaüh of lhe Anerlcan fJ.yers, lt was.part:of the execuüion
ühaü.resutrüedl tn 91t"13 {ea r- by,shooüing, If noü a conLribuüory.f,actor to the*r
death, ühls cruel and inhrlrnan'atrociüy;is at treasü a.Iesser inCluded off6nse.
fü ls t'herefore consldered tha.b tlre findlngs of ihe Conrnissiön'are,legelly suffi-'cienb to susüa1n,a f{n{ing.ühaü the accuseä was guilüy of the atroclti'ofrparüia1
beheadlng, a lesier included offense of lhe alleled killing or bhe turäricaä iii""r.

, .  I

tlre tfuae of ühe exeguüion, under'ühe supervision of Oglya, gävä the orders ior'
ühe guerrds üo.deca.pit.abe Lt. Nelson.and Sgü. Augunasr-ena'ilnrneaie.üe1y order the
gubrds to shooü.tJrä Aneric'an fJ-yers when ttrey fäited'to €evbr üheLr irgads.
NeJra'tric.hi wa.s drarged.vrith (qfUfulff arrd unlarrfulL.v) orderins subordinates tö
Ffl, and ührough ühei,r acüsffi. Nu1.or, äa sgt, Augunas.
He rvas found noü gullüy of the vords parenthesized and dnder$.ned.

fr",gords; in this specificaüion, rtühe unle,r^rf\r] killingrr, are made parü
of the honiclda.L acüs-iand it differs from:tlre other specificatläni henetoforä.
set^ouü, other'ühan'Spbcificatlon 4p Ogiya. .In these oühen specif,icatlorsl the
wgrds'ttunl-arrrful killingtt a.f,e a pa-rü of bhe concLrrsien. Äs in-speclficabton {1
Ogiyer, thä Cornnlssion also excepüed and,for.rnd the eccused noü gütlty of the wörd
trwillfu:Llytt.

tts staüeä. ih the opinlon of Ogiya, iü appears'tlrat the aceused o,las fo,lnO,
as affecüed by_'ühe finöngs of bhe Coranrission, 6ri1üX of infolunüary manslagghterr
Upn ttre fa.ctsl mtrish are ühe sanp'as under SjleöUicätion 4r OglJra., artd for ihe
reasofft täaü are seü out üherein, 1ü le conoldered the'.t the findings of the
Consü$sion are rilegally sufflcienl !o $rsüaLn the findlng ühaü ttre äccused was
grilty:of the a-üroclt34,e1' parüial beheadl'ngi 'a lesser included- offens'e of t}te
unl_avrful *.t*Ul öf.,ühe Anlicgn flyers.

Sunmdry:

the record ls noü"'legally.$rfflcLent, üo supporü the findings of the'
Corulisplon excepü:as .tö Speclftcaiion 4p'@iya, arra ftat<arnictri: Each allegaüion
of ühe charge end SpecLflcaüLon 4r 

'"Ogiya, 'and Speclflcaüion 1, Nakaurlchi, es
affeoted by' tire'Corunlsslonts 'findings ?ras subsüanülal.}y susüained ,by araple aid
eonpeteriü evidence,' t lhe: Comcissioh wag consüituted by proper aüühoriüy ard'had
Jurisdtction of the aqcused and of,the offönses allegäd. lff the agcused were

Na.kanichl€

very ably represenüed by eompetent counselr

error''tir'wliich Oüatrera "was noü .accorded a. falr ürLal.
' :  ' '  :  ' ' '  :

(p lr3, Uchtpga gX'1, Case f'23)

: 
'The 

accu6ed Uchtyarna was the only accused rtro üook the stand and ü/esttf'ted
tn his orn behalf,.,'.Under:SCAP'eJd Etghth-;rrqy nrLes of procedure, the othä
accused elected noü to tesü5.fy.

-Obher 
than Oüahara, a careful. scnrtlrry of the enülre record falls üo

reveal anJr'error rtr-lqh fnJuilously afföcted thä substanütal'rlghts of ühe accused
or any -f,a{r:re:üo"äceöi'rd them a falr trial 19 every reopecüt fü fu deened ttraü

' ühe lntiöductlon of:the affldaviü of Ogiy,a nlthouü cross-exaßlnaüLon J.s the only



4o evidence that
tJr.e al-f eled.. ac-t,s

ar-ly
end

of the
a t : t h e

aecused
tinie of

were insarie
Lhe brial.

a-ü the fine öf*
ühe

The
unt1l {ead,

been dulf . consideredi',
and
have

. $reie vrere. no requesüs'lfor bleilenclt from any raenUer ofi.ühe Coginission,
the'1et'!919 of cJ-eneniy f$"4 for'gnch of the accused"fron friends ernd relatives

' . . : .  - .  , .  ,
the Japanese and associaüe counsel for'ühe defense ha.ve each arbrniüted

briefs. ".TheiprOsecution fiLed an ans,wgr brief eurd ttre associaLe'counsel for 'the
defertce Iep-l-i9$.', 

'.11L 
brig{s have,böen lF?d and constdered. I , , ,

Oo'rrrlr.issio;r .sentenced',: the , accused-'Otahara to
ahd five of, t*re oühei ä.cötlsed::to be conflned

Uchiyarpai thirüy (3O) yeprs'
Kunitakei ühree (l)'years " '

Yarnanaka, üwenüy-fiv e' \25) years
Ono, thirüy (30) ygars
MatGumorit ten (I0)" Y,e

hanged by the neck
hard labor as folLor{s:

by the findings qf.'the Coiunission,
aeöused of 'virtrich they uerq..found
Laws'and Custorns of lWarr ard the
üherefore not legal.

be
aü

a f S "  o

On thä bdls-of thb specificatiols,
iü is dpelred fhaL. ühe agLs of all,'of
gq4ti do rioü cohstiüuüe a we.r erime
sente,nce given tb. eech of , ühe named

äs; affec-üed
- th-e- above
uhdei'the

aicused is

QgiJg: The Cornmisöion sentenced the accusöd üo eonfinement at herd labor
for a peräilfTf three years. The sentence is legal, Taking inüo considerdüion
fhe ieöciirmier:ilaüion',that this accused be found not guitty of Speclfications I aild 2
and ühe further fact,tha,t he.cooperated'wiüh' the prosecution, iü is deened ,that a
greatgr sentenee sould be givön for the cmel and lnhumah'atrociüy of perfia]Iy
beheadlng !he, A:nerican flyers. Ogiyar'under ühe evidence, knew thaü the beheading
of the6e f,ly,efs'i1as unlalful. However, in order ttraü ühe accused' nig\rt .receive
some punisüUent for ühe crimes 9f vrhich he has .been found guilty, it is reccnrnerd-
ed thät clgnency be denied and. the sentence be approved, AccuFed vms ,confined' .
29 thÄlchiqh6; 

"vrent 
to, trial 18 July 1947r'and.wää senüenced on 28 Auguq,t' Ig4\

Under esta.bliÄhed'oolicy, owing üo the lerigüh of birne accused has been in cgl{ine:
nentrrnior üo suntLnc",'it is iurüher rgcoänended'thab fourüeer (ü) monttrs of ühe
senteige tüus inposed'6e iemitted. Sugamo Prlson, Tokyo, llonshu, Japan, is the
appropriäte'place of confinenent. 

'. 
t

ryäkeq+lli: The facb ühat, ühis accused lorew üha.t bhe befeedlg Yns'r:nlawful
and Lhat, ft-G]ffiöa tfre guards thaü parüially beheaded the funenican flyers, a
more sebious atrocity than if they ha.ä.been beheaded cleänly, indieates thaü a
:ruch greater senüeneä could have been grven this accused. However, in order bhab
the aöcusud nay receive sone punishnien[ for'ühb crlnes of which he has been foünd

$rlltJr, ib ls recomraended ttrab clemency be denied and the sentence be approved.

' Accüsed was confined'29 ltarch J:9t+(it wenü üo trial 16 July 19t+fi qa.Tas
sentenced 28 Augusb J)l+?,' Under esüa.bLisheä policy, owing to the'lengbh of üj:ne
ühe'accuäed has-been in confinennenü prior to öenüenöe, iü is furüher reconnerded
t[at 

'foqrteen'(14) 
nonths pf the sentence t]rus itrnposdt Ue r.eqiüüed. Sugano Fisont

Tolrfor.Honshu, Jaga1, is !!e app:opniate place of confinenent.

6 .

Aüt,ached heröto are forrns of'action dgsigned to carry inüo effeeb bhe

a.bove reconnendations .

,\,TJ{ION Z. SUBANK
Reviewer
Judge Ädvocaüe SecLion

(n.4' UchlYa:na eü /, Casefl23)

a



?
1, the qo-nciusions in ltie fq{ggoing revie,r are noü ooncrlried'in,

2. {h,e .fqllgwing points are especially noLed:
. . l

Br A judge in ühe .rtM{1iüe}y Dlscipllne Confereneerr, s3 rtspssia.l-rr.Lribunal,
as these "s-sa],led 9or:rü6 were deslg4atedr'had; ühe duty to deüermine guilü by
indepgndent, 

{udgßenü 
(84,,,'4; .Dc. ?t'Ex. l-6, p. 19; and sc. 39, p. 27),

b. Ihe 
:pres5"det'rü 

of 
'the'courü 

wtliöh üried Nelsgn: and ;Augunes was tl-ie
Chief of Inüelli.gence öf the l5th Army Group Headquai'ters an$,.[adtnterrogated
Nelsün as €in inv6st igaüor before he sät as' judge'(nx. '6,  i r ,  äl  gx. l6p;p. 1)
and he'yras acüivb in üh9 invesüigäüion (Ex, j6, pp.'22 h). T.[g law menber
of the three-man coqftri.0no, wenü rryiüh his.Superiorr-'bhe:Chief of ühe Legal
Seetion of, ühe':15üh Area:Aimg1 acpused 0tahara, to ühe Secord Gener.al , Ärrqy
Höadquarüers (a superior ün+ü)'üo zubnif 'ä feüter of 5-nquiry col:cerning.the
ä";tti sent"rrcu (r.x'i 2?, p. 5)., orro arranged'the execuüion ptac" beforÄhand
(W, 27, p. 6) on ühe'ordör of Otahafar'üb,hacl direöted that the lrisoners
be decap i ta led  (Ex .  31r  p , "2 ;  Ex ,  38 ,  p .  5 i  W,39r .P . . '  10) 'and he  noL i f ied
Ogiye tha.t he'wouLd have lltüte to dö aü'thi ü11a1 ('ft. 38' p. 5). The
gia. ' "u were dug before uhe'tr le l  (w.27, p. 6)r

'  i  - '  '  '  . ;  . . , 1 ,  
-  

- . '  
:

'cr 'The 
third' judge, accrlsed..lifatsumorir'had, no choice in vpting the deaüh

penalöy, He sald, nI-voUed'the deaüh:gpna1ly,:;f,qr the two flSrers * rs *.$s-

äause ib eoulOnrt'be hel$ed; The,'deciäton e-annot be.he'l ped,rr . ,{Exr,11).

J,ccoqding to.the lufgs föllöwed by'ühe @urt, thg accused were noülperlniüted
to defend the&sel-+es'(E{. 6, F-iI Otahara äxplairredlslbg_q4g of Staff 

'

tha.t ühe senüencerris going to be a deaüh Sntencet! a.nd ühe laüüe1-and ühä
C;,ir"trd;" 

-;uf 
i".A o" titE foir"r and conqideräa only Lhe death sentbirce la+. "36;

pp. 9. 11). the Commander appoiirted the courü from a reconmerde-üion,by öhe
illgal'Ch{ef for the law nemböi (Onq) änd froä ttraü of the Chie.f-of,$üeff cs
to-ühe pre.sictenö and ühird rnember (p,x.36r 'p. 14). Ttr-e Chief .of Staff picked

Lhp pfeäideriL becAuse he' vre,s ühe Intelligenc-e Officer end knew about air
reidäi It ums knörryh thaü ühe president"had'arrarged to'exeöuüe qüher flyers
without tr iaL (Ex. 36, ö. '16i  w. 3 ' l t  p,  2).

.r.

/
, er .After the ürial on the *orni!r( of 18 JuIXr ühe Chief of Sbaf'f approved
the sänt;nce dgr'1ng bhe nöonlfor:r for-the Conmanäär.,, The preslding offlcer
öf.the'ioourü reporied tha!,p,tr.{ fl}rgtp.=qccgppgd tle.prosecutorts chargusr q+--
ühöuch he ltnew lno.t tt"t"öri.had btlt,äfllfitti.ötested the'sentdnce as unjustified

fwliz'l pp. I ärra g;:'u*i=lBr.,iog,r9;.i;lr$i hi ?.6, p..18)' ,rl '" execuüion
was treiä'.thu se " i'["rn.iän (u:ti )6iiii ä4) and ühb prisoners -buried in the
pre-dug:g3'aves., Secrecy e.S, !o'the ätiempted decäpitaüions and as'üo the
execution *u" *:Jiä"ä:tE"; äär;p: ü;-ffi,-zt; p,'27), üe decision.conirs.
ä:"^ ir,ä'cüiä.rä-srrrr'(n*,-i'tr'p,-ii).. cÄö; Ltu-t""i, ^u*!:r, *,u^to claini
ühar rhe prisonersltt"o uää"-r.iriuä itt'ä pq*ilq raid. (Ex. 271-P,i +3]-' "!potu*
Qno renatned in ttre Legal-'Secüion'afber hls Chi-ef ,. OLaiarar lefü (Ex. Jo,

i,-zij--,7iä-**S ümr.Ior suborai*tu"'üo lmow whä.t'was going on in an off,ice
(ux.  36,  p , '26) .  .

f .' Oüahara atLended' ühe ü'nial, sew the .ercecuilion- p9{ty-off r{iüh eocoür-

a.eins-worAd- ä.nd r,tas sütlf considerEd hea.d of the Lc3'ai Söctlon' qü t'he time

äF.Eräi-[n*l-äe, part 4, p. 9i w, 2i, p, 13;'8. 98'-q. ' .4) '  l : . : !"]:1 .d
äifuäa}ä"i=3ri"?-ttä ;ilü n"ä.iär.ää o-oi, h" voirä be puntshed (rtx. )e,
p .  1 2 ) .  I

Ttre Legal Chtef'nho zucceeded Obahara, staüed'^!{a! ltre ü11:-1":l ll:8.. 
'.1.n9 LgSa+ un:Lelr rSlo susstrt,tr|tq vu<grc'rq' ovc:vv'

end'of ütre ürial !,o the- eiecuüion wes too sh"i! (R: l?sl q9 : l:T::"^?f.lh"
iüäiäii'öd;i;;i ä; ;;;;;;--d;v "Lat"a uhat he haä negr n::Ig.:r^?.
ää:;#";;Ää. ä;"€ rrlas ürg befors änp C"r"r and the e:<ecuüion within sjx

U."r":äi-iftr-.iiä"tttr" senteice was aajüaged (n; Lgz)c , After.the-Occupation

ü"ä, ,*t*"n"p{ and the nn-tüer .res b"inü tivestig_ated boüh by ühe. Japanese

ö"*;^eil-;na"-i5;-ö;";;;i;";il;rr-c"neral' üchlverna camä üo the conclusion
r \

i-n general .

d, IL 'is eonürary to ordinäry procedr:rö
a- case shor: ld si t  as'  judges 

' (W, 
39t P; 2).

Lhaü bhose utro have invesüigaüed

(p A5) Uchiyema eL 'l 
r Caee l,tl2))

fr.fri''hl



that _frrn,üher ineisügnse dn ,ühe !aLse süory that bonbing kilJ-ed ttre flyers
was {l!1J.9 lrsince concealrtenü wap-funposslLletr a.nd sent-word.Ug the othere
to  te l l  the :Lru th  (V .  39r .pc  L3) .

, i

h' - O. qft" st'and, Uphiya{g. deicrl$ed hfunself as a descendanü :of Sa,nurai,
rryhose fnühen vias a General fuÖioie hfun, eLdd to the Enperor anri lnarried to
ttre daughtor.of en .{drnirex{n,.:r96). 'He reciüed his 'ri.cüorious cornnand
experiences.againsü the Russi:fns and the Chlnese ('R. L96;.I9il,

, . Corunbraü
. . , j . _ : , = r . . r . - i  

; '  - ' t  
- ' : l : : t ' 1  - ' ' J

.€r..' ,The ööurt deleted.'bhg uords, li itt,
wordb ntittt r.eferenöe to ühe 

'trial 
ancl foi

a.'rJfre C{urt deleted,'bhg woldg, tiiftegi-rlr rtunlavrfullyrr end slnijlar üype
foirnd gltlt a.s t9 ttre trunfalytt ps.ö- .

ceedinls involved th'qrein, ..The,-flnding-s g{ the'corirü'in ttris 'regard were
clbar and' Iogib+l'under ühp evid.gnpe:, The' t-�i-aI wp.s qn ibs face rtfsgaltt in'ühe sen3e thä.ü it)fq1lowed,ttp.e,{qrma1 rules aJ.,seü out b;4 ühe ,JapäneÄe auüh-
cniüLes, Howevef, irr acüua}1ü.y.'it was'no:ürlal at all. . rü was"'1ürat l_scniüies, Howevef, irr acüualityr tit was'no:ürlal at all. Iü wa4tvrtre-tö0riüLes, Howevgf, 1tl.actua]Itry,'lt was no ürial aü all. .Iü was'r -'rryhat is
known in ühe nrlgaüe, as a ltflxedlt ,briolr . the evidencq' ls gornpelling ühat
each cog-iri tfre rnachine ves'.ready ln':'qdvance l,s perfoqm lts reipective
l\rnction. 'Eaeh person kn'ew üfrat :he r+'as orpected üo. do beforehand and he
peJrfcirmed, - ,'A more effj.cient- aeigft lne,öhtnqpeJrfcirmed,-,4 more eff5.cie5rt-deblh rnaehfn'ö i6.difficu.l-t.to'imaglhe. No
rnejor hiüch occürfed unüil ärfü,erwaqds-':'-,Truar'vlhen Lü.. Nelson.Ieäined a-'Xluer' vlhen Lü.. Nelson-Ie-arned as

(b 6tr6, uchiyene e\ 7, Case .,!!L23)

the

'for ühe' e,rchiüecü Uöhiyama wqs honored, proceedöd wiühouü inüerlupt'ion
foll.ovrlng fhe ürlal- r

''b, . The ürial.'wäs as foimq]ly correcü as wa5 Otahara in hls rribbons and
wtrlte gloves as he nrished the exäcutioners wel1. Büt he knew, p*s it appears
frorn the evidence, that'a1.1 the partlctparlts knew'thab the rryhole proceeding

- la-clfed the one plirne prereqrrisite'of a. real !,rial-, f,airness. Ib was:rrlegal
in form, buL'unfa.1r'-ln subsüe.ncerrr trA goodly apple roüüen aü the corerrl l ike
a 

rttsniJ-ing 
-viL}ainrr or ItA-house bullü on strlfüing seJd.tt

' co Yarnanaka and Ono hnd invesfiga.üed the case beforehand a.nd were thor-'
oug!1y acqua.lriüed witfr tfre facf ttraü the deeüh sentence was agregd upon'in '

edvo.nce a.nd expected by Lhelr suporLors, The ühird menber of ühe cor:rü wel-l-
e:rpressed ühe siüuaüiorf vrhen he s'eld in effecü thaü'he voted for deaüh beca-use

'he-he.d nö cholce e.nd could not help iü. Therefore, there is no escape from
the conüIuslon thaL the trial was.a mere rationalizabion alrd an atüenpt to

.couer.up with an-a.pperent legal orüerior a pnedeüermined decislon. The
briaL wes unfair, pr.eJqdge.d'and 1n bad faiüh. '

- sehüence. rüs pronouncbd what',heryllgs-bglng üri'ed fgrr'he,aLmosü''upäeü the
equaniniti of t,his prepl*rped Juqü{ce by. probes.ting biüterJ-y the unfairness
of it all. Buü this uas nerely a monentary ruffllng of the ser€nity of ä .
nock ürj-a1 ahd the fulI {ess parüy in'which the chief ha.ndymgn, Otahara.,

d. ,In nha.t strong conürast do'ttre Lria1s'afforded by the 0ccupaüion
Forces üo,those accused of war crimes stand out? Int'erpreüers, _investigators,
clerical helpr.Japanese 'corrnsel and Anterican advisory counse,l of a high order
arle .zuppllea, to the accused rniühout ch.arge. Free communlcaülon service.

.thröughöut ttre world for'lhe Frrpgse of secrrrlnq,.evldgncg is prouided. ''^Eü-

nesses are procured when s.yatls!:ls and requested blr Lhe accused. An open
hearing Is irrov:lded before uriblased'Judges nvtrb are subJect to challenge for

, ce.us€r- ff lfre accused is, convlcted, a4 auüonatic appeal fo1l9p in vrhieh the
' verbaüin record ls süudied in deteii by hlghly co[rpel:enü 1ega11y--tra'ined re-'

viewers rttro scruüinizd ühe record and all1led papers'for any evidence of'un;

,falrness or inJusüice. The record is once moie conpleüely read an$ studied .
Uy ttre Judge Aävocaüe and the final fesulte and recönrnendaülons subrnitbed to

tire Conmafrding General.,' He, 5.n turn, earefully corlsiders ühe matLer anew
(Ou torro), evän'consictering erü.dence'bubslde'oi' (dchors) th_e. record if lt '

iavot" thä accused. rn hlä- decision hö roajr 8nd äoes r,' läere'it is Jusüified'. '

"äqu:"a-t tt"to trial or disapprove the acüiäns of the ctirurt. Hq cannoü telre'

1"üiott üo increasg the seveilüy of ühe cor1rürs verdlcü, In deeth ca-seg

".lroiftuo autpmaü1c.tärti"* folloivs, in nhich a'Boe.rd of Review ln the office of

ite i"ag" Advocaüe for Lhe Supremg Commander, agein ptudies, 
!h:."":g"d. 

The

;"dg; Aä;".*tu ttt""" also ühoro,tgtfy goes 1nf,o the na.t,ber'ejra fhalty th9

ö



Supt!flrc $oriimandef hlnself qargfu'llyr goiisiäere ühe' ciaee: before an ocecutlon
/l.e-äraäredi' Thus'ühe\dlfference,bptweeii a.fäir brla1 and an unfair one ls

htghltehüed. the. Japaqeee Lauyers In thls'case Jola'fn ülre feöllrrg theü
üri.als of the üype jusü. menüioned are fäir1, (See their .brief ).:  _ . ' :  . .

_ 93' Ä ües! f,or.püoper trial-s io,. gi.ven
(1943 ), pp... z6I+, z65t,Falrman:

Law

say.€ !.

.  tgl tpreir !  '  ' l '  
, :  , .  . ,  ,

Haglcnorüh, . rip1U""t o.f Inüglnationail
' t t  

, , , - ' , , - ' - '

r !:  l :  , . ' .  . r  . | , .  , . , - . . .  . .  . , . . . . . .  -  '  ' i

IMembefe, oJ sugh. a !ri!uha!'shoul-IMenbere oJ such a lribunalrshould, of cou.rse, acü in
ascoidange with.ühö rrlneinfes of i99tf9e, h9no1i trgnanflrr

ttre conduiü of ühe,agcugedl bvery aeü should evince an
eiüüenpt to di-scovei gullü. or innocenee, not to inflict

ar$,the,lal{s änd usageq of war.,x,it-'+l; They shoulä give ühe-
prisoner every reasonabLe fapiliüyr,for making his defense-and 

should avoid unnecessary seveplüy, Js ++ * Iüiaü ühd civil
law dg.es,requir:e o{'.th,ose who,gdrdinl-ster nunlshme4t under '

marüial rule has, thqg been süated, tt.{r tt3. Tirat in aLL
cases there should be a gfavg end seri-oue ocanlnation inüo

i+ "lrhe of Marülal Rulett

trJE *:x,The Lreatnent of 
'an 

a.lien in ord-er to cons'üituüe an
. inüernaüional delinQuency should araount to an''outräge, ü'o

of governmental- acLion so fq,r shorü of internatiohal-"süandards
thaü every reasonirble and imparbiel man uould readily recog-
tÄze, iüs ihsufficiency. vrlhet'her bhe iirsufficlency prbceeds

Jact ühat the laws of the.country do not- gmpower'the auühori-
ties tö,measure'üp'tö inLernätional dtardards is funmaterlal,tt

l '

' . -
35 CJF, p, 483, def+ngg a fair hea"I'ing ps:

' ' ttOne in ubrich authoriüy is fairly exercised, thet is; con-
. slstently vrith the fundanental. prlncipi-es of justice, em-
b1aegd witfrin ühe congeplion qf- due piocess of larry.. The
term implles'a tribunal'flee from bias and prejudice tt x- tt .

-rspecifiöatty, the üeim ir:nplies thaü e parüy cohcörned shgll
noU'oply ha.vä an oppgrytun{yl{,6 pSesent evidehce iiä his favor,

r . buü'also thaü he shdil be äpofieäl of ühe evidehce againsü

' 
a posiüion [o::lmol,i all the. eyi.denge on drich the matüer ls
to be,,decided.'* il '*t! dlso tüat he shall be advised of bhe
charges auä. ir[6j gpsisüancd of counselp has been held a

'fundanuttgsl\requlsiüe. öf rfal.r hearingt. {- +r x In Lhe case .
of.-o.ne pla.ced ünder arreb! on charges, the üerrn i:nplies the'
right, tö Ue appr5.sed.,of tüe naöure-öf'the charge against
hirnr'and Lhe opporLunity üo neeü iü,rt

f. Defensb urges ttra.t one."co"'"d of wa.f cri.nes (as dlstinguished fron
a prisonen of war 

'iot 
so- aceused) need not be ürieä aü all, Ug! Toy be punLsh-

e.d-by exbcutlve fie.t. . Yeü defenie irponsistenü3-y (but correcüIy) r:rges thaü
the iers'ons.'hereäccused as vrer criminals mr.u:t have a fair ürial-i lhe laüüer
r"esäning ls the sound.er and fiore aocepüable bo,civilfued peoples. The forn

of .a hee;ingl'!.s not lrnporüantr.the subltance i.s vtü41.. the accused must have

e feJ.r..cha:räe:ü9 defönäh14pe{f, whLch mee.ns ü}ra! he must'have a fatu hearing
*,f"ü f's not preSuagaa. Japan 6nose in ühp Nel-sän-Augurias*ce.öe üo foILoT the
form of e- Lrial ln iüs det'erninaüion of g1lifün Iü was-requJred to have a
frerring'irl'rihich the'accrised''hav. an opportunitl üo defend thensel-ves. They

nusi'otä Froyed. and f a{rly, deüernined üo be guilüy''

(p 47r. Uchiyama et itu /fL23)



ühe eLininäticin of dny:purel;i'sqruqary pu4lshndnt piocedure. . fftu yanashiüä'
ee.sd" 66 S... Ct,...34O l-rc., 352r.'-ho].de, ühaü:.'.i lI irdependenü bf notlce reguire-
lgtrtq of _üf;e- Generra c9ny9aüt9q, 1! is e vLol-e.tion 9f la lew. of wer, on v*rlch
there could,be ei convi.crtion_lf'suppor,üd{ by evidenäe, to intlict 6apitaL
pUnishrnent.ön frlsonerg of warrwLühöuü,,affordins to'.ttren.opporlunity üorording üo,'.ttre.n:opportlrrttY tot rnake

Oppeghelnr: Inüernaffonajl laru; ,Lautorpa-chtrc Sixth Ediülon, VoI. IIp-. a:e,,J[;t;;;h;;'üil;;üä #;ö;ää:äää' ir,äTä ät;ä'3r,Jää ää'
accorde.d an accused waf crtqrlnal, .ltresä incLuder: a,fair and oubllc Lrial-a
P' &581,otatee rthst 'npp1

I-heqe i4c3-u{g a fair and publlc Lrial.and

punishirent. ön trrlsonerg.'qf ilar wL
. 'a defenberlr  , ,

:  i : )

i-. Detäils of'.ülle pro-of as iappf,ie$ to specificafions -are eonsidered
herea.f üer:

acüualIy e.cconp3-ished ln a.dvence.

r.educülon in senüence 1s reiomnended.ß ,
' (e).S1grtats,.

recbgfrized.-by clvl],{.zed neül.ons} werg not heb ln. a proceedln$ such as thaü
prornrlgo.Led unde,r the aegl-s 

'of 
Gpneral Uc-h.ltrp4re.

. . : . , ' ' , , . . i ] : . : . . ] : � � � � � � � � �

h, In view of the foregoing reasoningy Ltie queeü5.on as to,wheüher the "
prev$ence of farü,Iy. wer-alding facüorleq ttrroughouü the urban Kobe-Osalca
erea., JusLifl.ed bonbing öf bhat urban a,rea become qoot. The clain that sueh
bornbing was lndiscrimtnate and.g, war cri:ne cannoü'be concurued ln;.but since

. tha.t polnü ie not nece$sergr üo a deü{rhtneüigp of this sase it, v{ilI pob be
fr:rther d-iscussed here, " 

- 
,l

(1).9c]r.iya+a. Specifica.tion 1, noü gullty findirg. Orrerlqps obher
speclf,icaüfoffiiffioubü1ess considereäas a-duplication. .- 

-. '

SpeciflcaLion 2r'approvel of the finding of euilty of this
speoificaüion ie reconnended. ''Alühough Kunlü,ake äctually approved the
senteRc,e, he'was'acüing ln a. ninisüerial cap491ty. Iü"was Uchiyamats aqt.
Hence, a find:lng qf'not guilty as to Kunitake.,j-s noü inconsistent wlüh bhe
gqilüy finding here. The specification alleges: trBI his crun acü "r /c {trtt

fin{ing of not'glilty bf Specifications 1 end 4 is riof inconsisbent since
these overlap and duplica-üe l.n parL, 1!hen Uchiyana apprgved ühe unfair
pnoceedl.ngs, he üherefore was'a parüy üo the oider of .execution, whlch he

As öö:his sentence, iü seems e.pparenü ühat the cor:r! vtas very
lenlent wiüh'hi-rn. He boasüfuLiy splead orthe record hl-s end his fantlyts
achiävenentö, as persons arrong the-e.[iüe of-ühe Japanese nl]-iüarlstic c]lque.
He. is l-n ühe- caüegory of persons condemngd in countS-ess peüiüions recei.ved
in Lhese war crines caseg froni the Japangse rtcoronon'menlt, wfro asJ<s forgive-
ness of ühe itsnälL f,rytt war crirninaL on the ground ühaü he was. nisled.by
the milltarlsüsi Uchiframa places hi-nseLf in ühaü class by hls üestimorgr
-and actions. 

. 
The f a.cü thaü he was instrumentaL in .ftnally perquadlng several

of the accused to abandon üheir false stories should be gonsidered; buü ls
of liübLe eid in eveluaüing his case because ühe impelling motive wa.s his
knowledge'ühpü he woul-d be'found ouü ln ärny event, l'tvo acül-ve lnvestlgatl'ono
were in pnogregs, one by the,Ja-perrese governmont under ülre Occupaüion eye,
and the ättär by'the 0cäupaüion force6l Higher ,authoriüy. than'Uchiyama ha.d.

.decreed that thä tfuth would'come ouü. ' It was natural- and trsmarürt to send
nord. Lo his underli.ngs to irco4e-cleann. Then Uchiyama could asserü thaü he
*o"la-ri*"-of f,o*"t ,irrpo"" and enü,it'led. bo'clodency for .his go9dw111. No

I Specification 3r Not gpifty findirgs of SpeclficÄLlons lt 2
ed f, r"rdty äbsolve thls accusea'iion reeponsiBit.ltV..for-ühe acbs alleged
ttt bttos" spqclflcaülons, Uut do.noL cleny tlrbir:occu1renc9..: In^F:Y of the
""faä""",uid'"u""*ing 6et.ouü above, tt rtr. beflerred thaü ülre flndlng of

4 E l J I I J - I ! ö .  e s v ' v q v  q v v v e ,  * u  4 e '  v v * r

"-.gullty in ühis speclflcat'ion. slould be approved'
. , i  

n -  
.
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. lttls' ac'cused yas lhe Cliet gf tire legat Sectlon, rnade aruangemenüs
glor t9 t1!! r9r tlre beheading or-tnu'ny"'"1 iaJffi-Äl; ;;i";;tää-;--
-l'ory:" invesüigator in.the case gs ühe Ie"w menber, urged seerecy, partlclpated
q P" erTalgenenls , wpn a{üer lrls paper transfer to a highei echelon, aüLend-
ed ühe't'rial and öncorrraged the oteöulioners to üheir.wor[.. He receLied a 

-=

senüence of deaülr.

_ speciffuaüion 1. rhe finding of guilty of this specificaül-on
shouLd be approv'edr N.oüt^liühsüanding thaü ühe acoused was Lransferred.on
Fper IT* {tt" +5!1,. Area Är{ny ori '12 July, _ slx days before ühe purported trtal,
he contlnued actualiy t'hrough ühe completion of tho trial efreöting ahd superl
ylritrg lhe furtheranä" of üte ploü iö a'ii"uitroür h;;"rtte-;rrd ri:"grr eä;-
üloni .Fqrühdrlnore, ühe ürial was a Jogical culminaJion of acfs .perfomed by
ühis accgsed prior t'o ürial on 18 JrüXr such as'nomina.tion öf a .iaw rnenber 

-

vihose'voüe was conmLüüöd in advanie'. ttheth'er Uchiyarna and Kunitake uere con-'victed.of 
cornne:rd;responsibility for the acülons rfiureuä;oula Ue in*ateria].

eince obatrarq wguLd non'eüheless be reoponsibre for his own acülons.
I . ;

_ ) 
'specificaüion 3. The'reasoning,ls üo thls epecifibatlon may be

foünd under Specificebion I above.

_: Qpeclflcabig! 4. Llkewise, the logic of Specification L nay.be
applied herä, Some dupliöibpus feeturei appear in theäe specificatlons, tut
ühe senLence adjudged Is Legal for convictlon'of any one.of üh"e gpecifiöations.

' The issue is reised that a süatenent of Ogiya vras offered ln
evidence, and ühaü it added to ttte proof againsü'Otahärä üo the ocbenü that
he was preJudlced ühereby; that Ogiya was noü avallable for..cross exenlqatlon.
iü is true thaü he could noü 6e förced to taj<e ühe süandr However, iü ls nob
observed thaü defense did not have ühe same opportuniüy to quesüioir hfur ouü
of courü ttrat the'probecrlülon uüilized. 'Statääenüs b/onö acsused incrlnina-
ting anoüher arä'adnisslbie ageinsü'the Laüüer. The proüecüion extonds ofri_y
to the person making ühe süaüements. Iü should be rernarked, neverüheless,
that e. süaüemeirt by one accused'incrinlnaülng anoüher and eiculpaülrrg hirn-
self ls alwsrs to be scruüinized ldth gree.t serreriüy before iü is considered
agalnsü a person noü:' a party. üo the staüenenü, If it has pnobaülve vaLue üo

Jlts. sg+!gg.ce'9f, onltr4'Lhree years Ls not undersüandable, Kunltake, j.. 
,-_. 

-rlng sentence of- qnLJ4'bhr.ge years is not undersüandable, Kunl
w?P_une_141ring. rtglrl tl"4 of the de5J.gnor of thls tragedyl uchiyarna. He
pillsonally.parülotpaüed {n the aoüs,vüIih.eff,ecüuated'fü.-,'Hls. "änt,u"o. ehouLdbe ppgroved,

e reasonable person, it is ä&niscibLe, but iü should be weighed carefulLy
with. ühe.thorrghü in nind'the.ü tü is naüural for ei p€rson to blene oühens.with. ühe .thoqehü it

'the.ü 
tü is naüural for ei p€rson to blene oühers'ln

order to proüecü hLniself.

Eiüher'side may aüüenipü üo secure facts from a wiüness out of
onslderation for proDer ethlc6 gugsests ühe.t prosecuüion shoucgutr brrü consLderaüion for pröpxir suggesüs ühr.t prosecuüion should

not lnüerr-ogaüe an accused un1ls hl-s assigned counseL is present' or consents.

In the lnqüant cpse, the e\rldence of guii.ü of Otahara is com-
pelling even jJ the dtatergent bJr Ogrya is disregeided, so in any evenü no
preJudLce r"esulted üo the 

-accused.

legalr.buü thpü clenency shor:ld be'qceröisöd üo ühe ec<Lenü of connuüEülon
to li:fä idpqi-soranent aü hard labor, UchJ.yauna was a person of eürong rvilLl
and'there L5 no quesiLon lYon ttie e\rids.tco ühaü he was the tlhead na4n 1n
ühis effai.t . Recolshenla.üLons were mäde'by thls.accused, it'*ls ünrel.and'
,$eüai1s-wer,e'äcconpllshed llkervise. The pereon vriüh the polrer of - 

trygst! or
irnstr sas,.no ohe eil-se of ühö a,ccused hrt;Uchtyen&.'Iü ls not considered'ühaü
under tlese facüs, as ghonti Lh evidencei -Ure prlncipal p!g"U Ps-cap.e Ydüh''6
senüence less üti.an death and hls helpef ,(no maüüer hcm *iUf"g) be hanged;
A senüence of llfe inprlsonment ie belleved to be appnopriate'

(p 49, Uchlyena et, 7 t Case ffI2J)



(lr) {eßangke.

(5),,h., .

, uas .,a keyi :.rnan,', in'ühe''aö.ccinplishrnErt .of 
't 

Ue lcrfurinal'.a1' purposb'invohredi TIis

?-he discu"tion concernlng Yarnaridka appltes f.ikswiee to qnoi In
addlüion tt should be remarke&'thdü he was 

'assislänü 
üo ühe Chtef of ühe leeal

Secüiorqr-tot?.I the desLres of hi"e supericns Ueforehand, "cqoi"r..a *a par!,1:
cipaüed, t4 ü!i9ir ,ggcqnp1l,ghrgng e.y.e! to a greater äe$ue üian yananaka ard - -

senüence Shou1d be. apprcived.'
. :

(6) Mslsgses!.
. .TtrLs.'accused is'in ". 4ifterent eätegory froln ttiaü of .ttrose

4iscrrsset heräüo. Hb partlcipaüed in ütre faüaL-aclrlevenänü,of"th,e rrnfair
lrialr iti 16: üruö, Nevertheless; 'he dldr.noü ü'eke as acüive a parü as diö
Ono and Yanenaka. ;

By acquifülr*i tfrn o{ Speclficaü.ton 3;'the commlssisl did noü'
find thaü he had no duüy to furnish a fair, eLe., ürlal, buü nrerely deleüed
ühat speciflcaülon as a ilupl-icaüiön. '' .. . '

-SpecJ-ficatloSrg L and 2 overlap in placesl hrt convicüion of
el-üher Justiflds the senüence adJudged.

i Wlth ieference to cLenency, hovrevör, lü lg observed thaü. ülrls
accused was orfly a particlpanü in a pLnor.way. Two-thlrds of the corrrü
were men of-whqse prearra4ged decision thpir super{.ors had no iloubü. Their
action3cguld.accornplish the deslgn even had Maüsunori voüed noü gullty. He
lackgd thq.pourage bo süand up agalnsü 

'ühie, false ürlajl and voted wlüh ühe
naJoüüJr. Yeü ftls hearü- was not ln bhe ltb]-ody büslnessnr'' äs .evlnced by
ühe faqt ühet he epecüed a onalL !abj.eü.üo the souf.s of the fl-yers, pilaced
j.t i.n hls household s,mfng by those 'dedlö'eüed to'lijb f'amily and prayed daily
f9r th.e souls'of üh9 f\yors vihog.e ddaühs he a'selsüed ln accompllshirgi Such
feeLings, of hilnaniüy and repenüance should :be 'recogniaed. 

Iü tS boilieved
thq! ü,be unexeeuüed po1üLon of hlä srjhtence should be sueperäled.

(i).9Ainä.

Thia rvas ,thg plosecutor.

. .  t ' i t " , 1 b

pneJudged türe case.and.allowed no defenser

'SpecifS-caülon 2, honever, should be appnoved. the aecused vras
eslablts[ed 

'es 
a parütcipaülTg €-ccessory.ln the .who].e of ühe urifätr- procee

be dlsappove{ !,egause the e\dderpe'r*rl-ch'convlcts üh13 gccused of ilrongfrrl
acülgns does- noü'depend upon pr.e6enüaüion of'fa1se evLdencä antl charges tn
ttre flyereI pasgr but ls htnged on an unfäLr, packed, ttslsesdtt courü uhich

eslablts[ed 
'ei 

a parütclgaüing p-ccesäory.ln the .wtröte of ühe urifätr- procedd-
l4tig.:: :l{.e. ry49 advle€d by^Oüa.}rarg' ln..substanc{r tlraü.the-.skld€ *-e.re. greaecd
it irt"ü hiJ p"-rdr*";;üt'r"'täi tb :ü":p*rü"ct"ty. --9. 

t ""tr thaürühe
death senüf,tce wag a foregorie concfusion gnd nade hls.preparaüions forhis preparaüions for

r fdeath senüence pap a foregone
exbcuüLon and burlal accordlnglyl

Efficesei^e3)a



llb,c properLy Öopvlc tgd,
of .ühe flyerbr ,Otq off

Speclf{caüien 2, reeulted Ln ttre 11Legaf kLLJ.tng
Speclflcaülon l+ shbuld be apprgve{, the actions of whloh Og!.ya
' convlcted. under Specl"f{caüien 2, reeulted Ln the ll].eeal kllL

of the ityerp. Ttre offense under ühls epectficatlon, üaken by Iüpelf, anounts
üo an equlvalent of invoLrxrüary nansJ.arlghter, S,ne.smuch as t'he connlsglon de-
lated the tm:rd rr$d].]-fu].1vrt. SLnce t'he trial'we-e urfalr. ttte ldlttns rms l..L-leted ttre rrord rr$rilLfullytr, Since the e-e urrfalr, the lcitttng rms !L-leted the rrrd ilwl1lfuJ.lyil, slnce ühe ttial'wa8 uhit-atrr üh€ KtJ-t1ng rm,s l-1,
J.egal. Crtlüy lcrowledge by Ogya is evldent, alsÖ frÖm lis parüicipation_ln
thä fa].sö süoiJir and aonc'eäinent, 

'ot 
ttre ,giine (nx' 4). The qentence should be

approved.

(8) Nakarnichi.".=-- '=-

!tr-e 
"tits 

cusslon undef
the eenüerße'should te apFrqYed,

. : / -
r' . '-r.gi'

atlon &, oglya, ts ppllcable here, . -L

4, Ib is reassur:lng in ühe review pf such sordid storie-s as tfe reiclrd re-
veaLg in this case Lo ffud lncLdenüs of hriman vLrüue, of repent,ance \and re-
greür euch as ühaü dtsplayed by Malsungri-. Tlus lt' becorngl ?ppar:lt t!*! '

äctr'feellnss aro noü iouna. aLono in 
't!e 

hearts of any certain neülonalibyt
buü occur ii'accordance wiüh the indlvidualts personaliüy'

5. 
-propoeed acüions üo funplenenü. ühese rtcgnnendabiorts ere attached.

AIJAI'I R. 'm0!|,NE

it Lürä"r ,iÄ@ .
Irrny Judge Advocaüe
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